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The wide leeway afforded to the fiduciary to affect the legal position of the principal in effect
puts the latter at the mercy of the former, and necessitates the existence of a legal device
which will induce the fiduciary to use his power beneficently. In this area, discretion and
obligation are correlative concepts... Accordingly the hallmark of a fiduciary relation is that
the relative legal positions are such that one party is at the mercy of the other's discretion.
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NYIATI NOR ITTN-TN 1IN NNIN YNID MIWIN NI PHIVHN TXD PRY T2 PINRNN
NNOYND NYTIN NNOON

5555 NN NI9N DY DPP NS DININD NPXNN KV HOVIWN DIWHD NNYDY NNNTI
NIND XY NX NITAT MDY, 1T - DPPN DY ¥IT NMKNN NIDI-I1910 MPNRN ,NPINN
MYONI,PIP D995 7PNTI NINN NN ,D¥2APNA .DMINAN DIZYN NN NN 290 OYPN
DYP-IRY ,MDI-1901,NTIND MNWN T8 DY INNOON NX D2PY NIDI-1991 NN NNINND NONY
DDIINN NPINK Y9IW ,MOLWA TN PIP 7T H¥ IWpna >0 NIDPY DONINI NN

(2000 779 XU 1) NP2 DIMY DR NaN 1694/92 K1Y ;277 YA ,21 1AYN Y9 M0 NIy 1100 N
(1978) 17,13 N ©30AWN "N1IHNMN YY1 DWN NWPI %39 172N PIVOY, MNP INONIN MAPYa ,(1995) 410,397

Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: WA >
SV MINMN NN YY MIYWIN TN NN .One View of the Cathedral, 85 HARV. L. REV. 1089 (1972)
Zohar Goshen, The Efficiency of Controlling 181 TN MYNI MPOYD WP NPINK DYDY P 1995

nyaxn” W Mt 03 WO .Corporate Self-Dealing: Theory Meets Reality, 91 CAL. L. REV. 393 (2003)
3373 M8y 10406/06 N7y ;12 1IYN 2999, PN-1IIN ;5 (1998) 17 VI ©YOAWN 7MIIN 2T DIDIVIN TN TIN
920 PR 273 17P2 PNOTIN 7236-05-11 (D7) 9771 ; INNIT VAWM 291 ,(28.12.2009) 39 'O ,1/¥a OIIMON
7290 VWM Y9N ,(11.8.2011) 197¥a 1988 N MYy NNIYaAP

JPNONN NN I NINN 1YW APPDY AN DHIWN DXIWPNI NPINND NNN DX NHY»NRN M0
7Y .JAN AYRES, OPTIONAL LAW: THE STRUCTURE OF LEGAL ENTITLEMENTS (2005) w1 %555 0w»5
RICHARD A. BREALEY ET AL., PRINCIPLES OF CORPORATE FINANCE 503-505 N3 n1110°0 NPSOIN Yy
.(10th ed. 2011)

George S. Geis, An Embedded Options Theory of Indefinite Contracts, 90 MINN. L. REV. ,m595 71>
1664 (2006); Robert E. Scott & George G. Triantis, Embedded Options and the Case against

Y2 ondN Y NPVavNN NN .Compensation in Contract Law, 104 COLUM. L. REV. 1428 (2004)
Daniel ,10555 37 719 D197 NN NINIDY NNIYP NHIN NN DY DPP 189 PAY NINT NN

13



DIVYPNA 59 TITA NN NPXNND ,)ON .(taking) NYPan ¥y¥a5 M5 NIN ¥ NONNIN DY
939 ODIN, NN NN DY DR N DY DIYTN N ,DX0) 1PAY WHT NPNNN |1 DOVIYN
NNPIN NPIDT JNAY,I0N0 NPINN DI MY 1NN DHNON DMIPHNIAVY T2 Dy Nyasn (Fennell)

%% (forcings) "n1927 M¥2N NN IMN ,INND HY NWN T8Y

JUNRN TN NN NNNN NZIN NPNNN DY MIDPIDNA PIP MMDT DY M)
NOND - NPXNIND PIP Y5 D) INNY JNNIY WIV (Ayres) DIMN . PPIT IN DNIN DY DWPN2
DN N, 09N *.095 (LYN) MWNIN PPN JIY TY N N NIN JNYY WIDNHN PHNY
T DINNA NN XDIND NN NI OIN,1PIDV-TINY NN 11D NPNY NWY NT NN
YT N W PIP MY, DNWY mdno) D70 NYOW %95 ,NPNN Y PR PIPN
;977 19181 MON»NNI YN (exclude) T2 MO YW NN NYTHN MY¥NINA (“lumpy”)
NN NNYHOLAN  NPTNY DXONY MDIWYN DY ITNN->ND2) ANT PMINNY ,TAYTI XD NDPNNION
19PIN NN MIANXIV N 1D IMWYYY ,DXTTNN P2 YNINND NMVYY MNWVIN IT0Y NyTn
SNY VY DD TPND PN NTIN NHAYA .59 DM91IN DM MNIPYN >VRINN
MNXXIN NYIDD HY NINMIN NN PIP NMIDT 2INYD NPINN DY NPINX MDD DY DNHNNN
W NN NON MWI amwnn <. mnt Sv 3939570 NN NYTN MHTOM NI ,NPoY
1N2Y MDA TN PPONN YTRN NYIND WY NYIINT NYIVND MP) NNIMN MO0
NN PTINY 295 NMINTN-IN HY DXANNA ,NNYNID) YN - NIDIN-I2IN MIYN-I2ION YTINN
’9599 27 DYV TP WIV ,NYRD DAWPNR .My 119 PP NMN owM (Knight) 1%
NPPONY NN ,NIMDT DYDY WD D01 DN THONI 220D DY DWITH NdX2N NPINN
PAD Y>0NY Y19 5PINN YPHRN NYIIN JY NIN GN W >an9 . mws nnoan NN YN

Markovits & Alan Schwartz, The Myth of Efficient Breach: New Defenses of the Expectation Interest,
97 VA. L. REV. 1939 (2011); Richard R. W. Brooks, The Efficient Performance Hypothesis, 116 Y ALE
L.J. 568 (2006); Melvin A. Eisenberg, The Disgorgement Interest in Contract Law, 105 MICH. L. REV.

.559 (2006); Daniel Friedmann, The Efficient Breach Fallacy, 18 J. LEGAL STUD. 1 (1989)

Lee Anne Fennell, Forcings, 114 COLUM. L. REV. 1297 (2014) w1 **

lan Ayres, Protecting Property with Puts, 32 VAL. U. L. D)7 .5 0¥2,56 NN Y¥9 , AYRES W1 >
.REV. 793 (1998)

Thomas W. Merrill & Henry E. Smith, The Morality of Property, 48 WM. & MARY L. REV. 1849 w1 %
.(2007)

.1860-1863 'y ,ow ¢!

Henry E. Smith, Institutions and Indirectness in Intellectual Property, 157 U.PA. L. REV. 2083 *
.(2009)

FRANK H. KNIGHT, RISK, UNCERTAINTY AND PROFIT 19-20 (1921), ,nnxnna N 63
https://mises.org/library/risk-uncertainty-and-profit; Israel M. Kirzner, Entrepreneurial Discovery and
.the Competitive Market Process: An Austrian Approach, 35 J. ECON. LIT. 60 (1997)

:2103 ya ,62 Nyn ¥y ,Smith *

[T]he information for which a dutyholder is responsible under a put-style rule is greater than
under a call-style liability rule. A nonowner who wants to avoid dealings with the asset and its
owner need only avoid them in the case of the call, but the nonowner is always potentially on
the hook under the put. This type of unknown - and possibly unknowable - information in the
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S MYT1) MOAN HYW WP DYON - DMIYIN DNV NPSNIND DY NPINN YYD DY mndvia
 NIN-92-INY 1120 YPHN AN AYIYD 92T ,MNY NP NPNIIN NIV PIP

DN PN GNOIDIN,MINNAN YON DY 9UPNA D) DN NYNN DT DY DN
Sy NN DY P DXTPNI NININ DY DIOIVIND .DITD KDY IMINY HYN PN 1NN INNNINY
PIND NN 91D PINID ,PT TNV ,DMIND - INDIWNY ONXNNA 1292 MMN N2V BN2
5y ¢ ANK Iy S NYaWNY wwn K92 IMDMWN DX K9NY YIPW T ,19¢ NYTH DIPMW 9Y NN
DN DDA INNNINRD 2953 MMM DY PNIIOT 2IXOYI NPINK DD DY MOINNON OV v D
L2V NNND INNININD TV NYINN NDIWAY MIMIN YW NOPN NNODN 29NN IUN 1P D95 DY
IUNLYTINI MIVDION YW TN NN NN DN WOV T2 DIMINNND MININDN YON?
P29 1N P2 1N - D2 MNNNINXODNY I9Y MININ 99 YN MTY INNIND ¥ NI
UND - NOND YD YY) NOWNIN PY9NY YT PITA DI DINA - MPYY PT-TNY P2 MM
.DIYNY IN DNYIA NIDIWN YN YT PTN TV IN JINID,INXNNA, 0TV MPON IN MIMN
PPN NOW NXID SNAY M AT 1322 DMNNOP YT MY INPND DIDIDY THINNI 121TN IWNRD
NPVIPNP MI20)2 ONDN YT 220 TIRND DT INNY HUN NYTIN 993 PR TIRNOY
-92) P9%-92 D) XINY ,INN MV MYSNND DY DINNIND YN 1I9INI 100N Y101 NMON
DYINN DONNNINDY NVIDVN DYAD ,NIVNN XYNOY o5 DININ DN NON YN MY NN
7 pab y2191 MY W TR HY

73131 1°29 102V YNNIV, NYT DIPIWA TN MNINND DY NNIWNN NDNY NYON
NPOY YN YN ONINNIN TYUNRDI ,TIN NIV D9 .)12°D2 P RIY MINTN-IND OIINNN
LT AVUPNA MNURD DTN 2NN 220 NNPY MPOY VIVNN N IN NININ DINDY NINNY
YTIN YT DININ) YT DI DMIVANN DIANNT,MINNIN YDNA DD DIWPNY NIMTa
LDTIN-TN Y2 ONNINDY NPDY ONIN DY DN AWN ,NPINK DY HY THNONDY 1PN 1NNIY
YVAYN TTON .NINT MVYD RN NDID 1D WY HHAN TN DMPPN NN XTND NNIN VIVNN Nd2)
MNPOY DY DX TN ,MINID MNIININ P2 MPOY DY VINID NOIND YINND NION GRY DIy
LDYNMIYY OXTIND 1NN RYND DD DYTINN NN AN IUN PP 99D Nnsy

NMDY WIAN YN, M0 WNHIVIY MIYT DD PRV PWIPN HY YN 1D TY MNMN
INIT NPT MINPNY DN VIYN dNAD YWY DI DINNNIN HY NPNISY MPOY DY POoND

in rem context would require massive amounts of information gathering, wasteful avoidance
efforts, and debilitating uncertainty.

Henry E. Smith, Property as the Law of WX 3P D751 118092 Y70 S IM2DWUN DY QO V1Y
Abraham Bell & Gideon Parchomovsky, Of Property ©y W .Things, 125 HARV. L. REV. 1691 (2012)
NDNT NPXNINI WINYIA NN NOIND MAIMIN DY .and Information, 116 COLUM. L. REV. 237 (2016)
.Lee Anne Fennell, Revealing Options, 118 HARV. L. REV. 1399 (2005) 1 1P >0 y1n

Amnon Lehavi, The Global Law of the Land, 81 U. COLO. L. REV. 425 (2010); Amnon Lehavi, w1 ©
.The Property Puzzle, 96 GEO. L.J. 1987 (2008)

MATHEW CONAGLEN, FIDUCIARY LOYALTY: PROTECTING THE DUE W7 D»»y-7Nn mmb %
.PERFORMANCE OF NON-FIDUCIARY DUTIES (2011)

.145 mya ,11 1Ayn Du5 035 X &
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TN MOON 0 NWPNN NYHN DY NYON Tar » (Langbein) 12209 w0 1 MI2 .npoyn
N2ND - DY TN MY DIA0Y 1) ,MIPD - TIDNMD I NI, JIN) DY DY

-YUNN NRND NDNNY NIWY-NNNRYN IRND PO D PTN OITOY NPXID OINNA NMINNIND
5,007 (Gilson and Schwartz) XMW o) ©.99082 IWPN YW LawHN HNI2 NIVY
PN OTIND PNNN )N ,NPOYN ININD MYINT MTAYN DY TINYD DNON DY VavN M
W 03,799 112 .nnana NVYHY YHY HY NPHRXY MPDY HY NPAY NI W1 1991, PN
5y DY NPHNSY MPOY 29D 192N VIWHINND MNND DY DY NN TNSY 7,070 TN
0 1310110 TPVAYN NN HY TIYWI IR, NPINK 95 NDN NNNA PANDNY 113 ,NOHWN
NN NN ,DNVIYY .DNINN NPDYN ONIN 3D TAWTI XTND VIVNN N2 D NNN I NNDN2
POYIND INTND DXNNA NOVYDWN NN DY NOOYWN DY DY IMDTI ¥1NAY XD 1D NIINRNIN 1R
NN MNDT DY LOVYNN YN YD ,NNIN DY NONDI W NTHY .IP D5 PN DIWNN ON MDYV

John H. Langbein, Questioning the Trust Law Duty of Loyalty: Sole Interest or Best Interest?, w1
114 YALE L.J. 929, 947 (2005) (“[ M]uch of the concern voiced by Hardwicke, Eldon, and
Kent—that without the sole interest rule the beneficiary would be not able to prove trustee
Joshua S. Getzler, W7 .02nN NN IRV NP2 NP 1 N misbehavior—is archaic.”)
Rumford Market and the Genesis of Fiduciary Obligations, in MAPPING THE LAW: ESSAYS IN MEMORY
OF PETER BIRKS 577, 586-589 (Andrew Burrows & Alan Rodger eds., 2006); Joshua Getzler, “As If.”
Accountability and Counterfactual Trust, 91 B.U. L. REV. 973, 986-987 (2011); Charles Mitchell,
Causation, Remoteness, and Fiduciary Gains, 17 KING'S COLLEGE L.J. 325, 326 (2006); Robert
.Flannigan, The Strict Character of Fiduciary Liability, 2006 N.Z. L. REV. 209, 235-237

Ronald J. Gilson & Alan Schwartz, Constraints on Private Benefits of Control: Ex Ante Control w2 %
Mechanisms versus Ex Post Transaction Review, 169 J. INSTITUTIONAL & THEORETICAL ECON. 160,
:167 (2013) (hereinafter Gilson & Schwartz (2013))

An effective court commonly can recover the facts relevant to answering this question.
Contract terms and prices are verifiable, market prices for similar transactions may exist, and
expert testimony is often useful. Hence, courts can effectively police self-dealing: that is, they
can apply the equivalence test. Parties that anticipate effective judicial oversight are induced
to conform their ex ante behavior to the law.

YNHNY 175W) DMIINHNY NYT NMINI IMYNI D192 OINK MPNNNT NINIY DOVNY ¥ NT INIRNDD
TN 20X T, MPINT INVDI MIANT YW )HPYLN (NPT NTYNY) PYNA NPIINNN NIWND NTYND

Report of Professors Ronald J. Gilson and Alan Schwartz Concerning Recommendations of the w3 .\n
Committee on Enhancing Competitiveness (2011),

7917 DY N http://mof. gov.il/Committees/CompetitivenessCommittee/SeconedRound ProfGilson.pdf
,(21.12.2011) 9999 D% 7NN 952 RY AN MTNTIINA NNV XINY PN PO

W - ¥ 92T RPNTIND NPTIDMY MIDNHOHDY WX 7Y ; http:/www.themarker.com/opinion/1.1597138
.http://www.globes.co.il/news/article.aspx?did=1000648590 ,(25.5.2011) ©219) ”N93551 2N TPON ND
Ronald J. Gilson & Alan Schwartz, Contracting N3 99MIX0N IINNN PAY NYTH NNN PAY D H1NDNY
.About Private Benefits of Control, Columbia Law and Economics Research Paper No. 436 (2012)
Ronald J. Gilson & Alan Schwartz, Corporate Control and Credible 7 90 9IMINND HN9NO

NYTN IIRN DIV BMIINNN VYN YO TIO NN .Commitment, 43 INT'L REV. L. & ECON. 119 (2015)
NPINHOLYI DY NN YITTD 1T PRYN DY MPOY NV S0 TN NDOYN NPYS TIT W Y3 1Pyl 0NYY
VOPYY PPN 191 NIV INT 390 OTIP TIY NNDYT NTHRY YIAN PO .7DMY TIN W JNAY MPOYD VNN

.2 MY

Zohar Goshen & Assaf Hamdani, Corporate Control and Idiosyncratic Vision, 125 YALEL.J. w1 ™
560, 610-611 (2016) (“[T]he tradeoff between minority protection and controller rights supports a
liability-rule protection for minority shareholders to better balance minority protection against agency
costs and preservation of idiosyncratic vision. ... Given Delaware’s ecosystem of specialized courts
.and vibrant private enforcement, we find this approach desirable.”)
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VAYNN SNV ,DXDIN DD DXANN “1.NMWNY NWATIN 19T IR NN NPHNINI
MYWNI 992NN1Y DIDY DN 1991, INNDT HY NONRND DNYNNINT DI DY MINK NITHNI
2 17an32 NNy MPOY SY NP TS I8 P

,0°32N1DN P2 MHINWNI) NNNDN NTNIY XD NIX MY NOMWNI NHNINN NTIP)
VAVNN NP2 YT TAYITA MPID DY DIVIY 10D - WiP)ann NN MNMIN D (VHThY v
YW NNNPHIN NTHNI MONI,XININ YTNRN DX PYND 91D VIYNN N2 ,NPINN DD NNONI
DYNINN ,NIMYI PO HY DNYMNA TNPHNI NV I NONN .IADY MVIVNT NIIWNN DY)
INVNPN .Y DN IMYNY YTNRY 97 NONMHN 13 NNN PRND KON 7>.w1902 13 1NN
DYOPAN PTIITOY , NNTPNN MNDNOVY ,39 1PONY NMTIN - VAVNN NIIYN DY NINWN
PRI YTRN NIND NN DTHND T2 YIN MIVN MY NN PNSND M98 1ON - DN NYPI)
13 Y9521 ,9N2Y DD 1IN NITHIND - NIDMWH MINYHN DHIN .DYTTNDY LOIVYNN N*aY
MNP HY 1NN MDD PR - 7NPANIIN YINT IR T7AM WINY DRYY N3190N MNP
DNPYP NN NI YN AN MMNI .NININ-I2-IND IN 7DON-I2-IND Y102 NNPNRY Yy 1NI
AN DOYTIN DPN NNNINT VYN N2 DN MININ NMINTN-N Y MNNDN MIYDIY IR
NNOMN ONYD

T HY NIANYN NMPNA MIVIIND IWPN DY LIVYNN PN NN NTIVN N PTID NN
,OUNY 5 .DYLAY,DPD O) LIYN YN PITNY NOWNN NN .IPNY NNIIY 29D, NINININD
D)y 1OV VX9 913> RIN D) 1PIY VAVNN NP2 MPIY7 1, DINTVIIN 2)D NIIN NIN)
YT DY D MININT NNNNN P N2 DTN NIN NI LIYNN N NVONND OO
TSI TNNN PN D YYNN IIYNND DT IR PHY DINTVIONY TUND . DINTVIOND

.409 0ya ,55 1yn Y9 ,Goshen mapya 153 myn 0w a7

Kenju Watanabe, Control Transaction Governance: Collective Action and Asymmetric WA >
Information Problems and Ex Post Policing, 36 NW. J. INT'L L. & BUS. 45 (2016); Luca Enriques, Off
the Books, but on the Record: Evidence from Italy on the Relevance of Judges to the Quality of
Corporate Law, in GLOBAL MARKETS, DOMESTIC INSTITUTIONS: CORPORATE LAW AND GOVERNANCE
IN A NEW ERA OF CROSS-BORDER DEALS 257 (Curtis J. Milhaupt ed., 2003); Luca Enriques, The Law
.on Company Directors’ Self-Dealing: A Comparative Analysis, 2 INT’L & CoMP. L.J. 298 (2000)
Luca Enriques, Related Party Transactions: Policy Y1 MY M»PTNA DMININ DY OONRNIUD MNNID
Options and Real-World Challenges (with a Critique of the European Commission Proposal), 16 EUR.
.BUS. ORG. L. REV. 1 (2015) (hereinafter Enriques (2015))

DY1ANNNVY YN I ,PYNY INNY XY .69 Nyn 9y ,Gilson & Schwartz (2013) nNp AR IND &

My ,0v ,2015 NMIWN DIDNNI .AN-12 555 TITA NXIN - NIYYT MPOY PN NPOYN 1NN MTIN DY - DNINN
NY GNY 197 NIIR-NA NPN INNYD HON NVITYN HYIYW NPLION NNIND MV NNIY DNNN DMIANNPN ,122
.DMINK DMIYLN TTTN-TN NI DY NNNDN NN OPPY NN YD DIV DN X ,PAN-NA

Melvin Aron Eisenberg, The Divergence of Standards of Conduct and Standards of \oen5 w1 ™
Review in Corporate Law, 62 FORDHAM L. REV. 437, 455 (1993) (“it is widely understood that ...
approval of a self-interested transaction by disinterested directors will not prevent a court from
applying to self-interested transactions a ‘smell’ test that is more rigorous than the business judgment
rule.”); Rafael La Porta, Florencio Lopez-de-Silanes, Andrei Shleifer & Robert Vishny, Investor
Protection and Corporate Governance, 58 J. FIN. ECON. 3, 9 (2000) (“In the area of investor
expropriation, also known as self-dealing, the judges apply what Coffee calls a ‘smell test', and try to
sniff out whether even unprecedented conduct by the insiders is unfair to outside investors.”)
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Fassihi TwA92 NN 19903 727.90K IR DINIM XY IR DY) IR DaWNn Nd19

DYNYIYY LAY N2 THY DY PNHIND N2IN T2 NVPIT DY XDNN MDD NN 22D
MTTINNA MY DY DMIYLN DY NYNN DY IMDWYN DY (Arden) YTIN YD 291 ,PONNA
NPAPIOMN NYNINI MTINY DIDODNN DPN DN N INKYT HY VAWNN N 7. 1NN NYYI DY

SY PIINDHD NN YD NPYODD NYT MINA DNY 0NN ,NPOYN MNXIN DY YNNI 22910 1NNV
7 myn mpoy

VAVNN NP2 DY NPNMINN NI PA IWPN YD NN ,NIN PIND DY TPD 91020
NPINN YYD MOMIND MTHYN .NI2N2 NPNSY MPOY 22)0 NYPINN DY Ny ap ad
19YT INNY NPNMDINAY PO NN INNDT DY LAVNN NIV ,NTIIVN I N2 DTN MYIVIN
MNTI NPINK DD OX’NN ON NN MYNI MOV 132)D ), 0N TINN D¥DDIDA NPVA
,NPND 9272 MPON NNY OTR MNVY NPDVININ NDIANNN 1D .IRINN MDD NPIVPYT
955 5NNY IMNX NPWIN VAVYNRN NP2 DV INVPNNIN I, 1MNT = MIVNINI MPON - MIND)
19NN DY DU TOW NN NPNNIII JN VAVNT M IUNRD 97,1 Y9 DIPNI NPINN
MOWHNWN DY PIYD 7D IO PINY YNDXON POONY TWND .90 1THY 20NN MNN2
YY1 (7252) N3N NPNISY MPOY 22)0 MMHNN NPIVPYT NN NINDIN MNDT , NV
2T 1) P M) DY LOYNN N2 IDONY PNYID NPNMI NOW LAY dNAD NN NOY
E PNNIN-IR NNNN AN PA,IWYNY ,MYOI NPIVPITN INNANN ,INRT NN ITPNY

napn Aavn 4.4

,DXPN DIYXNNI MNNININ YON 7NN DY PN MNIPNN YNIINN DIVINN DI DN
OW N2V IN DY 1IN DI OIRINN DY NS DINYD TWAND YNIIN DIV D) ,NIND ,07P
NV DY IWPNNY NYPAN 192N TURD ,5UNY 9290 70 INN PIY DY NYavnD wwna nynn
NDNA NN MONIND DY WAWN NVIDY DY TUNRI IN 1DV ONIN NX NIAPD WM NN
DPNYN NPOYY DYTTY MW IWUNRI N 15w DMNK DIIYY Y313 127 7 PWIRD IMTN NNWIN

VWD NYTA 52N NVAWN SY ANYT INNY 19 /D9 ,(2007) 661 (2)20 79,1959 73 318NN -1 4377/04 N7y
595 77727) MNY NOWIN 2910 ,(1987) 236,225 (2)NND 779 TYN /) 999D 614/84 XY D) INT .INT NTIPIA KD TN
NINYY ORYY LAYNIN Y, DINIVIAND JI MNDYNT TIN PNYN YV IR PNIAD T DD VAYNN N2 YT PN
(1.099W9) 2PNY NNOY NN ,INTIDY VA |10 DYDY 1YL IHVY DINTIVIIRNY ,NNINN TINN

:Item Software (UK) Ltd. v. Fassihi [2004] EWCA Civ 1244, 166 w1

Moreover, there is a constant dilemma in company law as to the manner in which the
shareholders of a company can monitor those who manage its business on their behalf. The
[full disclosure] duty upheld above helps to ameliorate these problems (often called agency
problems) by encouraging the provision of information on which proper decision-making can
take place.

9R) 192 1AYNY LOPL Y9NY VIO N T
7981171 1AYN %95 TID LOPY ;PAY INY
.70 NN 95 ,Goshen & Hamdani w1

19V RINND NION AWNI NIINY PEX NN 2N AVHY HY2 DDPVL NIRINNA MDD ¥ NP TN TN
230 MIYNY VOPL PNY INT IRV 22D NIV OYP NN ,7MI1HN NN MIDN MIANN PINY T NN
TN
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DIV Y5 )NINND NN DY AYPNN MDNN .NPIDYI TIOND 7o) ONMIN XN THN PT TIYY
72NN YNNI DAY NN DN [DXDMINN] DMIDY YAV 1317 MOR PTIN PYIN INN DIVIN
DYDIN MRINK YW N9 . MIYONY 1Y IR IRIMK DI 5y MY 1N 9N IR rnna
MBS 2N YV NapN 1NN NY MMMV T152) , 09NN NIMN DY TS YwN1
P 995 nona

N5 DY DNDN DINNY MIVIN NPNIAN NN HAPY 1N NAVY NIOHIN NN
NN XYND TIY D .OMMIMLIN DYTTS NIV P2 N9PN MIYPNNA NN MYIN NHVIN Npond
I8 99 INONYY 25N DIN NN DY NPDI0IN MDD ITH2 DODNINND NHNXY MIYPNIN 1)
YO DINMPIN TWRIW Y1) TN 2255355 OIN IN NIBPN 1D DMPVID MNITN NINY
NNYPNORNNND DY NPOY PNND DID PIN NAY NN TITH D7 TTSN P2 MININN
DV NIDNS NININ NN IRNNND NN PIYNIT MINNNINRD YONY DX MYYND NN INIWNID
N2V 18D M5 L(at arm’s length) Y191 "INV NV XYHN DDA DY MHIN MIVPNN
.MMN Oy WY (adversary) ONMIYY NPDY HAPY 1NN ORNINK DY NPNINY NPOY HY NOONIN
DY0N’2 TPRNNY 2WAT NI NPND NN NINID ,NPURD : DININ NV DXV Td DVD
LTV ONNNY 19IND NIPN NNODN WA NN XWN HTD MWD 1D DYITY NN - DONMIYD
2% NND POY NNV 1ODY ,INTIVN DY TP D NPNY NYYY NN DN PIONNY INININD DY
WYY NN 13NN NNODN NN XYND INDDY 92 MION NVPN MINN Y110 D DY Xon

221V 995 ,ApYNRn NN 8o NN 2 (fully informed consent) X9n 197 S YDA HY

VIVNN T . PYN 'YW ONVYN 291 ,(1952) 889,887 1779 119N /) 10773 NIWIND NMNIYWIH* 793N 100/52 0N 8l
7393 365/54 N7y 5 (1956) 1777 ,1767 > 179 )9ON /3 197”792 WY 211/53, 210753 N/7V¥2 199N NOO1 DY 7N )POYN
NYIP OMNND NN : INK MDY ;280 /NYa ,21 NIYN DY 0P N7V 1Y ;(1957) 1618 ,1612 N> 779 )N

NN X2 17NN DIVYR DX PINVRT YR TRYND TN NOPPTN IWND ,NI1INT NOPT P2 NNNINN NN
DILIN NI ,NNNT MININ T292 TN DIVIR HY NP DY NDDIAN DINNINT NN ... 19 MWIND DIVIND
(4)33 779 ,AP299N NS 732 799199 11PPANA ,2NUIN 020930 DN /3 91%a:MA 1989/94,610/94 N7y 7.117ANN
P2 NOWIN DY T POAd 74 /09 (2003) 289

519y IN ¥ DAY D WPN 7N MYWN NNIDN NN HaPY NN Y NININA PI T MWD Pina wpTa 2
NN N NPON ,TPNIXY NPOY ,DON2W NND DYLY MNMDY XD NT HDDY,INN PIY DY NYAUND wwn Nnd
1063-,1059-1060 MNOWN PIN 7712 YINN ,NOXNNA INT .INYYIA 1NPNRY YN WINIW) MNYYYN Y00
(1996 ,nMw NTNN) 1073 ,1069-1070 ,1064

SW N9WAN WAIN NN AXNY MWY PTN ,WONM TN 9W NTRPHD MY)II2 MININNNA ,MNNDN DXON MOIyna »
AN NIND NN INNNND PIND TN NN TIONY Y921 TN ,297 DIN NIN NDIXNY MDNY 12YN PIND T8N
DT 0N PTY NPNN NNT WHRWN IINN YNDA NYAYN DY NOIRN

: Novoship (UK) Ltd v. Mikhaylyuk [2012] EWHC 3586, 83 (Comm) ,5wn> w1 %

In order to avoid being in breach the fiduciary must show that he gave full and proper
disclosure of the nature and extent of his interest and that thereafter his principal gave his fully
informed consent. It is not sufficient simply to disclose the existence of some interest or to say
something that would put his principal on inquiry. Nor is it enough to establish that, if
permission had been sought, it would have been given.

“[A fiduciary] may not act for his own benefit or the benefit of a ) 18 ya,38 NIyn Yo ,Mothew B N
Crown Dilmun v. Sutton [2004] 1 BCLC ; (third person without the informed consent of his principal.”
468, 137 (“For a fiduciary to escape liability to account because of breach of his fiduciary duty he
must show that full informed consent has been given by the beneficiaries after a full and proper
disclosure has been made.”); Commonwealth Bank of Australia v. Smith [1991] FCA 375, [81] (“Not
only must the fiduciary avoid, without informed consent, placing himself in a position of conflict
.between duty and personal interest, but he must eschew conflicting engagements.”)
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DN YD NYNIWN NPN NI DT YT MINVHNI DIV DIV INNNINM MMM ¥ NYITH
DIND DXTTN 2D NN NN THIMNOND NPX XTI AT .OMD IN DTHYNI MINID DONY
MIYI NION , 0T WA, TN 1IN IWUNRD ORNNY I9IND DYIW 715 2WNnD DY T8 DY 7017
AN PMDIWAT UKD NN DIPD NN NN MM PTN,N9PN NNO0N WD NN
21T AWNRD ,NXRT DY 5 TN PIYN NYAWNY NI IR 1IY INN ONIDND IN DOWNN
7199921 ,NNYI TPVAYN MW PIRNY PN PTN 4.9 2157 PN TIXRN NINY 7M1
IN NONI PIMN INX TIRND DY OIRININ DY YN NDIVAD NOPN NNIDN WIAND MIVD
1DIND .TPVAYN NITIN PYV NNID NNIDN YWIANND YTINNT 1NN ODIN) .W-VIWND
NI DY NI N9 TINNT 1N 0D MNIND VI ,NSPN NNODN 1N TIRNNY MAPD Y1 PVNOD
OVHOLAPNPN DIYOI VNN ORNNIND JI PRNNN INNIYII INNDKY I9INI NN NN TN
N 1M TN, MIVY YUNN RN IRD MNHBN OININ DN NMY LAY MVLIWL MN PIPOYN
-TOINNN DY NOPN NNOON YITNT )NINND TPAND 1991 TUN DMINNIN MIPY NNV 17102
0) PMAPYY PONNND PTN 92Y2IPONDN 0N ,TD DY OINININD DY YN NOWAD 1N
7 PNa yap» 11NN DY NVPPT HY YN NPOY MRS PINHNNY T 9NN P

MNMYOIN DY INY NPYTH NITORD DD NOLN DIV MY M1 NOYHOIN NN
INDID NN PIND NNIN NI I NNVONI .NPNDN NN 72X VI, TIRNI MY MPOY
5y YWRY %, 09RNNY DNVPPT HY DTYN MYSNRT SNNIY JNN) NWH S5 TINNN YW
57 DOW1-NY NI YA HY 2117 YW NYTI NNIDNY TR THYN N5 NYIST 17N NVYHY

TN N2 WY MDA INTIMOY,1962-275WN , MOMNIVIINT NOPVIVNN MIVWIN PINY 48 PYD ,SVNY N 8
:"DYDIVIN

NNNNIN NNNH NYIT,DINIVIORD TV PP IN MIT 12, DINIVIOND 1’20 NONN P2 NVIVN NI
AINY THDIN DINTVIAND PN ,DINTVIAN ININ DY INNX MDN P20 NDONN P2 NPVIYN NPIYHY ,MOND
JUNID IR T NIVHY MINTIY INN DINTVIAN IN VAYIN NIV Y9N NONN NN

YNAY IWARNDT ,PIND 267 PYDY DI NWN .75 NIYN DIYD 1938597 =199) 1T PO INT PYON NIVIaY
PYI-INTID YPTIND JNN XY TR INSY NIY MOLONN HAPY NYPNND I3 DTN »MOSNN THINY NNINY VAV
A2 ¥0N XINY OTRN YV 1NYa MLYNN 2PY 70X MLINNN TN DY .DINTVIAN 17 MIND

IYY-YUNN NRND PIIRDNT NMIPINN NOXN NX 1Y DPRPIINDND VAV YNIAD \WID THYY NIN N3 T10 86

PINA JIR) LIVX LNV 291 ,(1949) 67 ,57 T3 1P¥9 /3 19792 YN ©ININN H%a NaN 247/47 Xy w7 Y
1IN P — VI, NIMN NN YN NP NN DY H1IND NON DT 19IN I YN DMP HODNIND HIPNN
(7.772NN MPN NNRT INNTINNY INPN DMP 12 ONX RN ,NIIN YT HY NYYIN NN — POPYA I

Lucian A. Bebchuk & Assaf Hamdani, Making Independent Directors Work, U. PA. L. w1 nvpos ®
“enhanced” ) ”N72)10”7 NMINNKY YDV DNVPPTY DXMYNPN 02NN .REV. (forthcoming 2016)
DYNMOVPIT P2 MINIAN RINDY TWAN INNDT HY PTA .MIYINI MWD NN NN TPan nOn (independence

MW MNN DTIPIN TR ORIV D) NV v 1o (disinterested) #O3wn-r9” PaY (independent) "O»NRNNY”
PNOVN NNONN

-ND NIN-YDYA YT NYOIND NWIITN MIND MONNI .TNNANTD PIND 269-275 DIXDYDA PN NN INIWI 8
.Financial Conduct Authority-n oyvn 0N O PNIND HY NONAN YT-DY T2Y2 WIAPIY DIV D52 DV
.LR 11.1 Related Party Transactions, https://www.handbook.fca.org.uk/handbook/LR/11/1.html 1
JEnriques (2015) y&7 MAINK MTH 5109 NPPDY ANNRDT HY PT2 D) IHINNDN NNYT NNIN ¥ YON TUNNI
.OECD, RELATED PARTY TRANSACTIONS AND MINORITY SHAREHOLDER RIGHTS (2012) ; 72 nyn 9v5
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Y9555 N9 PNIWH PPN 29 DY Y2050 YTHIND HYNN DY NDIWH DPD NIVNI N NYIT
MI2NN PIN YNIP N2 PIY ¥ NVHWN HYA5W 112NN Sv Npoy >15 ° (OECD) mmndab
1NN/ RYN DD 192NN DY NNDID NN PIND NMYYOINY N0 NITINY NYIIT OINIYN
0,79 P2 10 P2 L AMpan DTN Y nMipeaa SmANn YN YYD NN NINT INNDNY
NN HY PHINM OIRNNIND NND XN NN NOAPY THD 90N PN : NN NN ©12TH
TAINNNIY MNP 177 IWIRY T2, NYT-11P3 DINININ MT-DY WNIN> NWINIY IYINN NN
72 STMYY-INNDNY T8I NOPN NNIDN W)

YNVOIN INRNVYA NN D

LIVNN 199521, 1NN HNDYNDNVY H2IPNT VIV MVLIY 217 IV PONRN PTH P2
IN TPNXY NPOY PYWINT 1N ONX NIRYI NPIZNND NYIVI IXRPIIDND PTN PAD IORIVIN
JNDND TN ADANY PMIITY NI NPOYN TYND ;NN INRIINDN DY NINK NYNI NOWI
DT NN, NNT NNIYY MY DPANRNDND NOYNAD NI NPN NV T DY W INNRN PTN
DV NPOY DY NRDN NN PANDNY DI, MNDT DY PTN D) DN, MI2N MININA
INPIIIND PTNIY NTYN NINY TNPHNA DML NV N NTRY NIV NIR PYIND T NN
YANNYI NN PN NT P .OINK DIRNINDN JYW MYNI MPOY 22)D MPINN 1IN I N
MN’D ©IDI,VIYNN MVIY PA WA MNP DY NIHNN MNNINN DY M NODMN
PIN NPPO ININKRD DY MY ONY P NNN IXN I TUR PIRIYD PTN HW IMNNINN
NYIANND MO NIVY YWNN NINNDN THPYNT 220 NHONN DY NIANYNN NNPNI NTPNRNN OIIND
YPNN DNV Y1) OPONN YN NMYIY NND INT VAVNN NIV NYIDNN MDYNN DY
N2ONN TY NIYY YYUNN IRNDN YNNIND IZY NIANYNN NPN NDONNN ORPIINDNRD PTN NPPO
NMINNANT DY NN DWN NIOWNINT ,NYNL MDTPND IPNNN NINRD DIWYN NINNDD
NTRYN YN IMDIINN DY MIYIN 1YW 1O IWUR ,ININKD NYA INXDT DY PTI NPMIVIYH
222NN VAYNN MVLIY TN THNNN NPNN

Assaf Hamdani & Yishay Yafeh, Institutional Investors as Minority Shareholders, ;0w ,OECD w1 ”°

17 REV. FIN. 691, 692 (2013) (“Financial economists, legal scholars, the Organisation for Economic
Co-Operation and Development, and others have urged lawmakers to subject certain selfdealing
16700 )PON TV PPNV IND ,¥AP MNANN PN .transactions to a vote by ‘disinterested’ shareholders™)
Y NINSIN - DOYIN-INDIN NMMINN-PDYI MNPN WOV DY 7A1-NN7 NN PONDNY ,ND) 970N ,2011 Mva
¥ 1Y1P2, NIYHRN DX JPXN 16700 PPN .PIND DPYPN DY MININNN-NMIND TN JPIN-NIDIND NIV
N2Y0N NNR-NTMNIL DT O) PPINN INKRD .YPIANNI ;21712 APNN DOYIN-NIIN MMNNN-IYYA HY NP NVSNN
-Y9¥25 NN YTNN DNNNY MDNHDNY INRD ,NVIOYN HYIY DN DINNNY TN P DMNYINN DINVPITIY
PPY NPINA (7NPIIDIN PINY) 2013-TIYWNN ,NPTIDIN DINNYD) MINNN DIPPY PINN .OMYN->ND2 NN
Y2 HY INYAYNN DPNN DINVPIT DY DMNNYY NNVIND DININD NN TV PN, MIINN PIND 245 Pyl
.NVYYN

1971 1% IWAT DAPAY YOI 3, WP DTN OV NPT PINT JPINY 293 ,M120N PN 117 gyo !
YYUN ¥ YUNN DY DIV DINTIN MDY IN DI PR DYOYN-RD DIOPOY DIVPNA NN 71T NI2D PpIinnn
PN )N TONTIPI N INONINND 27 1PNV, IVIVH TPOND TIY XMINNN PONNY

NIDN TINTI 4 TIYN D¥9 )R-2PWNN D5 N1HDN 1N 17NN 9¢ MPIHN TWIIT G0N STIYNYN PIvn -
VYA .12 DIANYHIN OINVPITN NINNDKY NN THPHDY ,INNI XYNN TION 2D IRPIMINND PTN 13 MWIT
ST P99 909 WO
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MY DY NMIPUN IN ODNINND PN 1)

D990N MNNAND .N.1.)

WP NOIYN SR TONN DY LIVYNN YN NIIWNN NITTNA I2Y DIXINNN Y)Y DIINDIDA NV
NINDNA DN NVOY T2 NN NIVY-YIWN NN ,NIYY-YIAIRD IRNDD I DNN IIN DY
PMNWYN NNDN NN 72 INT0W DIRINN 2995 (bill for account) NAVN HY TYDY MYPNY

NYNVIYN N1NIN MY NX NI IWPN NN NNPY NIVY YUNN IRNDN NDNN TY NIVY
y21972 (Eldon) PYTON MY0YS 1919 HW INNND NMPNA ThPNA ,NNPI09 DY NPINIVPYTN
MNDY DNYT NN NNY VYN N 1NN DY INT NNPN *H.NIWY YwNN NRNN YV PURIN
70921915 .DONNAIN DY MYN) MPOY 91272 N1IVPITH NN XY ON NNINDY OPONN Y 1NHN
PONTIN NODYN TNY THY ,NNNININ YD DI YIN) WY 1AV 1747 MVN DT P71

DN GN NPOYY 9PN MY XD 12 O9) ¥ 10 PRoNY N1D v yrvw 15 by (Hardwicke)

D TNYN ™A 5W 1T PO 7. 17209 179N NP MDA PHNI 1Y NNV NWIIN
YINID HYAY PT TIWA POoYY ,NINND MR NoN York Buildings Co. v. Mackenzie nw192
SMVMDN YT DY ONNYN NOTYN DY 1YW NYPNN NYIA DYLN NN 7’20N 950 NV WA

The danger of temptation, from the facility and advantages for doing
wrong, which a particular situation affords, does, out of the mere necessity of
the case, work a disqualification; nothing less than incapacity being able to
shut the door against temptation where the danger is imminent, and the
security against discovery great, as it must be where the difficulty of
prevention or remedy is inherent to the very situation which creates the

danger.”

MYINM NOWAN YYD 1W)IN NINNNDN YDNA YIVNION YT HY NPVOYNN NIDOWNIN
TY MNINOND DMIONINNDN ,NIYY YUNN RN TPYRIND NTON TNY NNND PTIPD DY NIT02

TPVLID NNNNIT PIN - DINNNDN YNNI WPOY Bennett - James ™ ,Lacey’”’ mwis .ovn

.245-249 ya 11 NN 99,029 w1

Michael Macnair, Arbitrary Chancellors and the Problem of Predictability, in LAW AND EQUITY: w1 !
APPROACHES IN ROMAN LAW AND COMMON LAW 79 (Egbert Koops and Willem J. Zwalve, eds. 2013);
.Dennis R. Klinck, Lord Eldon on ‘Equity’, 20 J. LEGAL HIST. 51 (1999)

Whelpdale v. Cookson (1747) 1 Ves. Sen. 9, 27 E.R. 856 (“although another person being the 1 %
best bidder bought it for [the trustee] at a public sale; for [The Lord Chancellor] knew the dangerous
consequence: nor is it enough for the trustee to say, you cannot prove any fraud, as it is in his own
.power to conceal it.”)

(1795) 3 E.R. 432, 446 *

.Ex parte Lacey, (1802) 31 ER. 1228 "
.Ex parte James (1803) 32 E.R. 385 **
.Ex parte Bennett (1805) 32 E.R. 893
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IN DNNYY NNNNIN YOI IWIT TUN - MINKN DPNYA YT NVIWIL DNNNI MIYNII
32019 >Y20 , 17299 191N PO ,NDVPMIN NN MMIN PIY MDIA OMNIIPY
WINVY OV YN DY INP D NTOX TND WTN Lacey Iva .nnnd myv Y3 X5 D
: DOVNN NP2 DY MMN YW DNDIDD 92y NIN INIYNY WP INININD MYID

[The trustee] must according to the rules of this Court be watched
with infinite and the most guarded jealousy; and for this reason; that the Law
supposes him to have acquired all the knowledge a trustee may acquire;
which may be very useful to him; but the communication of which to the
Cestuy que trust the Court can never be sure he has made. ... though you may
see in a particular case, that he has not made advantage, it is utterly
impossible to examine upon satisfactory evidence in the power of the Court,
by which I mean, in the power of the parties, in ninety-nine cases out of an

hundred, whether he has made advantage, or not.'”

“no Court is equal to 2 PTONR TNY P¥ 1NN James NYIN NI NINR NNPY
the examination and ascertainment of the truth in much the greater number of

PT 79 N ND 1 “out of the reach of investigation” X¥n) ,0y0n yaxon ' .cases”
NPRYN MZIVAY WYN NINYHEN YN YW NI NN XION ¥ INIWND NIHDNA D) 10N
TPNY NN NN TINI NPND NININ NAY HVPY PN D10 TN R DN \NYTY PRY
WPV 1N NN YN NPOY GN PRY 1PN KPS PR 03 1T PIyY .80 %99 nony wmn
NPOY PWIND NYID NN NINK DN NN HXID MININ P2 INY DTN ,INNRY - ININDND
1% Y2 MPMY YWN TIND NINT GN) - TINYY

.1228-1229 'y ,97 nyn 9y5 Lacey '
.388 1ya ,98 Nwn v James '

ov ,ow '
0w, 0w Ny 1

[TThe trustee or solicitor bringing [an asset] to sale may have a great deal of information... So
there may be a great many clandestine dealings, which may bring it to a price far short of that,
which would be produced, if full information was given.

:389 mya , TUNNDN

[TThe trustee is bound by his duty to acquire all the knowledge possible, to enable him to sell
to the utmost advantage for the cestui que trust, the question, what knowledge he has obtained,
and whether he has fairly given the benefit of that knowledge, to the cestui que trust, which he
always acquires at the expence of the cestui gue trust, no Court can discuss with competent
sufficiency or safety to the parties.

“even in such a case it is so difficult to be sure, there was not management, a : 388 /nya ,0v 104
N997Y PTON TNV o 702 .difficulty, that might exist in a much greater degree in many other cases”

Ty NYYa NN Keech v. Sandford [1726] EWHC Ch J76, (1726) 25 E.R. 223 91NN 70 PO NNNON
13484-03-09 N1 ;(21.10.2013) 197792 17943 HONRIIND /3 19092 20136-09-12 (N”D) )N INT ONIYI D) 01N
(17.12.2013) 950 73 pyVIN

23



PY YTPNIY INNRD ,NoYNN NX YDONY VOV NA PN D1 125 Bennett NWI52
YTRN NMYIY MINYN NITYND NPVIN - Y9 BMIIN DM MW 2wnnna % xund poyn
JIMNMUND D271 2NN 22D YTV YN 7T IONNNNOY NN, NTIN TN 9930, wwnn Ophnn
manyTo 1% “all the rest of the world may be ignorant of that circumstance” 19N
ND ,MVNNND DIVWY MDD 128N NI ANV TY ,N1NNN 1D NPND MNDY MOOWNN ,0avnNn
YN NPNNPIAT NMN DMINIAN VIVN NI TN, MYTN D30 NOO-NPININ XN - MN
N 797771 D) NMIN DIXNNDY DAY NYY

for the Court can with as little effect examine, whether that was done
by making an undue use of the information, received in the course of their
duty, in the one case as in the other. No court of justice could institute
investigation to that point effectually in all cases; and therefore the safest rule
is, that a transaction, which under circumstances should not be permitted,
shall not take effect, upon the general principle; as, if ever permitted, the
inquiry into the truth of the circumstances may fail in a great proportion of

cases.'®

NPANIND NN Y21 1N NPOYN 191N 5y VAVHN 172 H¥W MPP92 NIMNN 0IN
MOVIYH MPOYI 12YTN ,0IPNN NP2INID ,0NTIN DPNI KXY IN N2 1N NINY IWDD
MM Y1) VAYHRN N2 BYON MP92 NHNINA TOIN NPV TIT N2 DT LAVYNT NIV
To 2N DY MW HYNON ONNNNN NMIYY VIVHRN N2 W MMM SV NYINI-IN92) NN
S¥ MWYPN NDXANI DM2TN NN NVOY ¥ AW ,1PANT YW INTHY2 NDON D) NN
197 09N 1 1D9W PTOITO PYY TR NRIN ,IIRNVPN-DIION INPAN I NWPN NYDY'Y

w1 mMpn mNa I have repeatedly thought upon this subject. ” : 898 mya ,99 nyn »yo  Bennett '
NN DYDY NP0 YD NDINN PNANY PNTON TNY NN TIND 72T .00 900, TAX NAIVY DN NN INNNDND

“[M]y judgment ... goes upon : 121 57232 9)T NHVLN DIYN N PN DMVAVYN MNTIPY DY NDDIAN ,NDIWIN
.897 mya ,0v .a principle, that does not affect his honour, integrity or reputation.”

.897 mya ,ow '

“He is the person to collect particulars, form conditions, advise as to the price ... :898 mya ,ow "
Under such circumstances the safety of mankind requires the Court to act upon the general principle. It
PO PTON TN DY NON PI2TY Iywd 1) is clear therefore, that the Solicitor cannot buy for himself.”
aon ov .Parker v. McKenna (1874-1875) L.R. 10 Ch. App. 96, 124-125 yaya nninn nabns nrIwN
I Y9 DY NITYN IX NNPPY MPAI PR 1AW 559N NRY MNNNDNN YT 5Y NWPNN NN NN ONMD TN
“the safety of mankind requires that no agent shall be able to put his principal to the danger > P2

NNIN NPYINRN NPYNVIN NHRND NN MIN IWNR INNT-NA NP YW NPPYY .of such an inquiry as that.”
.79-85 1y ,11 NIYN DO¥0 090 INT,NNIN NXDINY DAY W TNN YYD

.900 "0ya ,99 NN Yy Bennett '™

-39 Lacey Nw191 PNTOR 719 5w 1IN0y DX Apan (Edelman) 109X 798 68 nyno vopv 9y xa 1%
SV DIYIN NINY 1IN MINNI DI MINYY 7191997 9157 1IN NPV NINNIA JIN) : YIPIVPIT DYV NXINI
,03WN TPON D DNIMANNT NINRID TVID NI PINN PIOR TNOY OPNMORIN OOYPN NN .NDNNNIDN DN
James Edelman, The Fiduciary Self-Dealing Rule, in W~ .Holder v. Holder [1968] Ch 353 mapya
Sv MDY TN-NMP>aY FAULT LINES IN EQUITY 107 (Jamie Glister & Pauline Ridge eds., 2012)
Matthew Conaglen, Fiduciary Duties and Voluntary Y Y9TR YSK 07709170 DX0IN
.Undertakings, 7 J. EQUITY 105 (2013)
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TPAN-72-IND YN 7272 NWITNN NP1 MY MNDNN 1PN DINN NTIN TND OV PNIVIP
MNYN MIIVMON YTNRY MIOVNN DY NP NNID) MIAN MOPWYN 1N TR, NIDN-I2-IND)
IURD DN MINT N PDITON MIODNY MIYUN - MXINKN YONA DY DI1DY NONN O2NON
.MMN NN Y NPOYN DY MOV NN NPNIINN NXVNINN IRNIND

Aberdeen nvH92 NNPN NIONN MYAINNA ,NYYNID ININKDY ,NINIAN NINNN

M) NN PNVPPTN V7P PP»9a TAN 1o DY P

.Railway Co. v. Blaikie Brothers
MIN POV NN MNP DXAYID NIANT NPNIN MINND TYUN MMV GMVY D) PNV 032
%99 DIVIA-NA NN NPOYN D Yap ,(Cranworth) NP T 2910 ,07TNON M2 OIDD
NN PN PO D3 DY NYNN OPONN YTIN NMYA DY WIANN NXRTINMYYL .N72NND NN
NPYND 7N NP DX IN OINN PN DN NN TY NORWYD MIPAI DI PR YD DYV 12 DY, NN

: DINN OININ

A corporate body can only act by agents, and it is, of course, the duty
of those agents so to act as best to promote the interests of the corporation
whose affairs they are conducting. Such an agent has duties to discharge of a
fiduciary character towards his principal, and it is a rule of universal
application that no one having such duties to discharge shall be allowed to
enter into engagements in which he has or can have a personal interest
conflicting or which possibly may conflict with the interests of those whom
he is bound to protect. So strictly is this principle adhered to that no question
is allowed to be raised as to the fairness or unfairness of a contract so
entered into. It obviously is, or may be, impossible to demonstrate how far in
any particular case the terms of such a contract have been the best for the
cestui qua trust which it was impossible to obtain. It may sometimes happen
that the terms on which a trustee has dealt or attempted to deal with the estate
or interests of those for whom he is a trustee have been as good as could have
been obtained from any other person; they may even at the time have been
better. But still so inflexible is the rule that no inquiry on that subject is
permitted.'"!

PN NODY MPATA PIINN P9NNM PTN DV TV NIVY YWNN INDN YSHN IND

113

PN 89X 559000 P10 - Yo P dberdeen Railways 1 po9a nyapiw navna

.(1854) 1 Macq 461, [1843-60] All ER Rep 249 (H.L.) '

MWYI92 PN PO NIYNN YW M NN TN, DY ,D>XTNON A .(NSDIN NWATN) 252-253 ya 0w '
.98 NN VY James-1 ,95 NN 9, Whelpdale ,104 nyn 95 ,Keech

PAUL L. DAVIES & SARAH WORTHINGTON, GOWER AND DAVIES’ PRINCIPLES OF MODERN 505 )89 12
COMPANY LAW 561 (9th ed., 2012); GRAHAM VIRGO, THE PRINCIPLES OF EQUITY AND TRUSTS 497
ORI LIMN DMYNDY DY NN NINDIYA VAVNN YN NYD NYN WTINHD NN 19NN YW NN .(2012)
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NPN NIXYIWI NIYIN MPIN . NNT TR MDD YN Aberdeen Railways na5na
D97 NMIXY NWA Y NTIPI NN NOOINY TOY 1ayn . an»s Sy n1ona nryn
SORIYOIT PTN NPNAN O) DTN MDWN NP W ONPMINND PTI I90INN PTN NPNIAN

39N MT NOX DXV

v Fair Dealing .2.1.)

POIRN P12 (PN mmnn”) fair dealing xwyn »05 1y - DT PYN SY NPDY
NN NYOYNN PO 020 Tito v. Waddell nw191 .91 MmN MOOWN ¥ 10 N TWUNR

STIONINKN DY DONN NNMNNN DD X NNIIN X (Megarry)

(1) The self-dealing rule: if a trustee purchases trust property from
himself, any beneficiary may have the sale set aside ex debito justitiae,

however fair the transaction.

(2) The fair-dealing rule: if a trustee purchases his beneficiary's
beneficial interest, the beneficiary may have the sale set aside unless the
trustee can establish the propriety of the transaction, showing that he had
taken no advantage of his position and that the beneficiary was fully

informed and received full value.

... [TThese rules, or either of them, apply not only to trusts but
also to other cases where there is a fiduciary relationship, springing
perhaps from agency, or partnership or membership of a committee of

inspection in bankruptcy'"

Regal (Hastings) Ltd. v. Gulliver, [1942] UKHL 1, [1967] 2 AC 134; Boardman v. Phipps 5>vn>
.[1967] 2 AC 46; Guinness plc v. Saunders [1989] UKHL 2, [1990] 2 AC 663

.Consul Development Pty Ltd v. DPC Estates Pty Ltd (1975) 132 CLR 373 wn '

MDY 9Y ATYN NPR IRIN MM 229 TIRPPINNRD 79NN MP I owd 4

DM 11X DX NP DYTTNN P9 9w monon . Tito v. Waddell (No. 2) [1977] 3 AIl ER 129, 228 '
:241 Y2 ,DW DY XY .ANNTI YO 20120 NN PAY JOP OX YW PAVIN P2 NHHNI MDD MINNDN

As I have indicated, counsel for the Attorney General took what I may call the orthodox view,
namely, that there were two separate rules. The self-dealing rule is (to put it very shortly) that
if a trustee sells the trust property to himself, the sale is voidable by any beneficiary ex debito
justitiae, however fair the transaction. The fair-dealing rule is (again putting it very shortly)
that if a trustee purchases the beneficial interest of any of his beneficiaries, the transaction is
not voidable ex debito justitiae, but can be set aside by the beneficiary unless the trustee can
show that he has taken no advantage of his position and has made full disclosure to the
beneficiary, and that the transaction is fair and honest.
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YA 12)TH OX MYN DT PRI - DY ININNDD PVIVNN TOYNN 2NN LYW 9 DY
: DMV DWNIN MW DY DT 1Y NN - AR 599 Hw D9y MW IN DT D99
T NOON DY PHNNT IOWNY IR PN NIN .DNSY NPOY Y8 INNNIND NYNIN YNNI
,NI2WON Y2 BYYNND MDY 1IN NIPN NI IYN ,DTIPN PYN PNITN 1D 1D 901N DIdY
- 9W NITIN DI DD INNNINN NV YININT .NPOYN N NINN NN TY NN RPD PN)
VY PTY IR PIORNININD T MINIIKD YDIN DI 7NN P W XIN IWNRI 07192
WINN (propriety) MN2a DAY POy 1172 WK (fair dealing) nann Mm>ninn v ;NN
NN MONMNN D Y992 NNYTH NYNRIN HHIY T .1ININ 299D YTHYNn NN HNION
DMINN NPOYN ONIN DN PINAD LAVNN NP2 NN PRI NWN DN NON ,NDIWON DY HHINMINKDN
NPINND INNIND NN TINYD DMWY NPOYN DY NN NNV 75 ,(fair and honest)
LDWINYN N RN DD D3NN DTANN ,NPY XT I9W PNIXD NN D199

YN, NIYY YUNN IRNDN P XIN NIMIN IPWY ,MMIDNNRI VIVNN YN DY NPID
MMV ,19 995y Gr HENNN HY NHIVEY AUNI MINHN YW TIDY M1 MMDN»NN NINDY
PN O (Finn) 19 90 7970 X119 17902 .1129 DY TUNA 1O DI 19920 XD M Yo by
PRY YNV TN 1NN MYMNNND Y59 PAY IINNYN NPOYN 995 11 wnn Yw Y1an
NAND NN ONNNIND TY NIN DIWININD MY, TI9) YVAVN JPN D THIND MPINND TIDYW MPN)
995 : MW MTIA NMPIVPIT INWA 1271 D ©I) (Shepherd) Trow NN NS .NIWPNIN
235 5557 ,7MN 2972 NNNNN DY GTYN IMD DY TTINNND NNIRY ,NPNSY MPOY DY
ow NP1 (influence) "Nyawn” »an YWN DY TTINNND NNIRY IRINND MIN) P2 MPOY
TNAN MYMNNN 59 YV 1A MNMININ JPNY ,1NINIT I8N 1 v oo
21 1953910 DIRD N2IN SV AYPLN JPNN 19 TN PN

“During the argument, two agreed labels emerged for the two rules, or two ) 228 nya ,pw A '
.(79) 241 mya ,0v ; (elements of the one rule; and for convenience of reference I shall use those labels.”

NI IMINY D3IN ,IMYIT NRYH 12D MIYANW NN ORI NIN ININNM 30 NY0Y¥N Po e nonTa '
,D°1271 TWNNA NN VAVHRN N2V NON MY ,DXINN MNNDN YON> .IWPAY-PIPN MDT XIN NI 10 U
L0933 NMDIN 220D NNIA NIV NN DINIYN DX

SNELL'S 17 .JINIINN YN >235 P 09N TNAN MYMINNN 55 1M 1nsyn npoyn 995 10wty 18

927 PN IVN D530 AWNA TNPN MDD L EQUITY 159 (John McGhee et al. eds., 33rd ed. 2015)
DY ,HUND - DINN DMVIYN DNPNYNI NNNDN 1972 NNINY MOTIND NYINT IUN NIYI MYVIVN NIVPIT
DRIMIN-IPRYIIORNNAN DTN I IRIVIN T MPIIN NIN IX 291 DN NN MYNTY

PAUL D. FINN, FIDUCIARY OBLIGATIONS 185 (1977) (“[I]f there is a difference between the two w1 '
types of purchase by a trustee, it is without material distinction. In either case if the purchase is made

P9 PR MY 1902 .without the consent of the beneficiary... the transaction is automatically voidable.”)
TPVAVN NN YINA TI9N NTIPI I8N NXIN ,DIRNINK 72D DXAPNN 121N DIPTN NYIND 272 MPIVPITH NN
MYIVDIN DY DTN LIVYNN N2 VYYD 1IN INND TNNN P NDNIY . TMININN YW NTINN

J.C. SHEPHERD, THE LAW OF FIDUCIARIES 156 (1981) (“The basic theoretical distinction w1 '

between dealings with the corpus and dealings with the beneficiaries is that, in the former, the
fiduciary’s power is one of control, while in the latter his power is one of influence.”)

INT 19N NN MY NTHY YORND XN 92T W 1mDav 0N ,(Hudson) No1n Ixt wian ,5wny 7o 1
ALASTAIR HUDSON, EQUITY AND TRUSTS 625 (6th ed. 2010) (“The fair dealing principle is necessarily
David Kershaw, The w3 .01 nnwaa »8n (Kershaw) ywap less strict than the self-dealing principle”)
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NN O NP DY Wwasn Tito PT-P09a NIMNNN MDMNNN D92 HY »NNPN MOMN
YT RNV ORNINND PPV TIDD NIPIND NYINON MONMNN I ¥ RN TN ININND
N9IYIN GPINY MNIND MIMY NN NP NND OINNNININD WIT NN DHON RN THOND .ININ
MOMINNN D990 NPNRXYN NPOYN D925 NIIN GNIVI YNIDN ININD NDNN NN D> I0m
NYIA SVIPN NINNY NNONM NNN XD IND DN 12 NIOHNN TID> O»PNN OX P, 1NN
NOWH 1aYW DIPN - 1YY NN DI DN NIN TWUNIIY MINYI DN ONINNIN TUND - DOWNIND
799 ©20> NMININY XIN NIIWAN GPIND ONIN ,INN PIY DY MIYIN NYIUND NN ININND
DOYININND NY ,MINK D902 OINRNAND D JNMY XDN N DY02 DY (TaT2 N UNIN)
9990 NN YRR ,N929 PIX NN HYW T0VND DINN)

INDN Y2 DNN Y9N NPYON DY PTRYTI PPN MINMA INNNNN TIDM TUNI NI
NIAYMNN NN ORNDYY TIDD N IO DY w9 (Conaglen) 12 NP ININ NIWY NNNYN
1PN TIINY YTD N TIDM PR TN ,ININ WM 10N DY LIVNN YN 1Y IPIND DY
MPINN HE> P2 10nNyn NPOYN Y99 NNy 195N PHXD NINKD MIND NDYIN MHTINM
NOH 5% D NI YIN INNININD 7199 TV DNN PINAD YT INMNI ITY-995 91N NION vdOY
NYW 99 1PN NP9 PN MPIN-R 22 n91mn nYIwed 1nnIon N Nt ©70a Yy 1N M
MNNNN PAY 1IN P2 NPOY ONAY PTOPO 11PN P2 ,NINNI I MYV .WITID RION N N
NIV NININONIINNIY DI ,NDN N 1N XD TUND MIYIN KD MINNN MDMnNNN o5 913
5Y MHIMN VW NNODN NYDPY NPOY DNAY PT IR0 - TN ; PMNN NIND NINN NN
5¥ NI E.0MnN-5152 PN NN M R LIYNN N1 YA NIWIR KN N9 DI
NY2IPHN PAND NN TTHA DIV TN NOIN DY DIWMD NINNN MDMNNN DD 1PINNP
PAY PTIY MRININD 3T YW VDN INT ¥ MOYY PR L7211 T2 2. 0%901 52NN Yy DY
95 ,117920 MSIND YN NI TO .NNMIDN MMPN 12 MYV M DPY 29 YIT H9NYN N
9N IRNY

Path Of Corporate Fiduciary Law, 8 NYU J. L. & BUS. 395 (2012) (“The courts of equity took a less-
5,127 Twnna 1nan wap 0 .demanding approach to dealings between the fiduciary and his charge”)
,“to shake off the obligation™) 17275 ,”YM2NN 9251 TINNYND 9122 1R 7PN KDY NVPITOIINND P12
5995 9NN T2, NN NP MM NIV INRY NON (Lacey NWI9 ZWIION TND Ya0W N1 NoRYNA
JONATHAN GARTON DY8N 799 19172 .465/0y2 ,0W INT .NPHINYN MPOYN 995 P 9MN 1NN Momnnn
NNNN MOINNN Y939 MODA»NN NI8NY I ET AL., MOFFAT’S TRUSTS LAW 439-440 (6™ ed. 2015)
STI9Y YNNIV NNIWISN DY NN PAD NovVN 1Y (“less strict approach™) 9N MmNad

Matthew Conaglen, A Re-Appraisal of the Fiduciary Self-Dealing and Fair- W nopn nvpoy 12
.Dealing Rules, 65 CAMBRIDGE L.J. 366 (2006)

“[R]eferences to the “fairness” of the transaction, which are frequently : 368 /nya 0w ,Svnd XA 123
contained in statements of the fair-dealing rule, are best understood as references to fairness being used
in an evidential role, rather than a substantive role, as a factor from which informed consent might be
.inferred.”

.376-377 mya , 0w w1 2

GRAHAM VIRGO, THE PRINCIPLES OF EQUITY AND TRUSTS 497 (2012); R.C. Nolan, Controlling W 125
Fiduciary Power, 68 CAMBRIDGE L.J. 293,305 (2009); James Edelman, The Fiduciary Self-Dealing
9y5  HUDSON 03 3\7 .Rule, in FAULT LINES IN EQUITY 114 (Jamie Glister & Pauline Ridge eds., 2012)
.PETER DEVONSHIRE, ACCOUNT OF PROFITS 29 (2013) ;114 /nya ,121 nyn
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MVOYN NIND HY NIMIVININ INPIININD 1D .2.)

HYININN YW DY TINA N9 128 AMNDT HW PTI IRDDN MPINN NPT 29
79 NON ,DYTY02 NOMIN N9 NN ,PIVI 9I0 INNN NN - NXY NPOY 0192 - 11N
ND 7NN NPOYY T ,NPOYN MPHN NN INAT LIVNN N2 NN NPITN NPIVPITN .NONNN
NYNIN - NNRSY PIND NDINY NTIVN NOND .IWON YapMm PNIND NN DY 19970 awNn
TMPHNNNN NTNRN NN 292 IMNIT NANIYN - KON NN NINY DIV TN NOIN
NMIVPITN MNNANT XIND )2 DIIIND INYIY NN PN 92100 VIVNIN Y2 NMININ
MP NN NINN PN DT PYD .IYIAN GX - DINY N DA W, NTI0N NMYYND NIND
OV NPNNN NININ 190 INND .Y NNPXAN NN NPIVPYTN DY O»HHON INNNDN
DALY, NVPN NPIVPITIV TITINMT MVIYNT NYININ MININNY INIANY DININD TWUNI
DV LIVYNN YN YD, YON TI,MYINN TYUN MNIT DY NPPD9I MININD NMINNIND NN
NYVLIY MYINIA TN ML DO

NI NN - DY INNDT .N.2.)

,NOVW DOXNNNND N2 NVIOVN DY NN DN 172N NIWNN IRV NN N MNDT PTD
NN DX 9N DN MW WWN 1IN0 TWRD 2705w nvann »Hyav 1Y 1N NN D¥INN
PIY SV NYAUND NN INPNA MDD, TPNISY NPOY MINA DY 7172 ,0792 - NIIND DY PIRD
PURIN 95PN 2 N1PINND TINNYNY YTD DD MW DMWAY DT - INN ST
192N NMY INND NZIYAY NOPN NNODN 1D YD ,MININY NVIDYN DY IN MOLPITH DN
9300 2WN) GUN YTINDD PINND 921010 VIYNN NMVIY 9N 1D N1, XN N
,D2UN NN MNNIN PD YN GNY,NI0IN 290 MINVNI NIANN DY NOPN NNOON waD
71°N20 YYIP 9NMYN DIN DTN DIDONN YNONN IWPNA DOINY DT PYD NIV WA PN TUN
AN - PIP DY, 10MONT - NON NI DD DY NMININ DY NOPN NNODN DPPY NN ,NNIPY
2100101 NI INNNIND DY 3PVNI-NRD YINIWI VDNV NNIN NNMIND M9N WYNN NN
DOINN PN NPOYN ONIN ¥ NININD MINININD 91D 17N .NNPIAD THINTY NPNRn N YN
T GN DY 1YY NHND NN NN 9N ROV 20D AWN» 1IN 172NN 299D 7PMINK NYNIAN

279 NPVPYTN NN Weinberger v. UOP nw1921 NNINN N195Na 1Y PN 1YW DIIYN

The concept of fairness has two basic aspects: fair dealing and fair
price. The former embraces questions of when the transaction was timed,
how it was initiated, structured, negotiated, disclosed to the directors, and

how the approvals of the directors and the stockholders were obtained. The

MNYP 12TV 993 1Y 1IN MEIND MINR MTH SW DT IWATN MINKSTA PTA NTPNRIN 1t 1hay 2
¥, POINT W TOY .09 PIAINY TNN PR DONPIIVIND DIPTN P2 IMNNRIT HY PTN DY 215900 ¥ T0yn by . pivd
INRPYINRN PN OV AN NYYND->TYOL THYN DT PT2 ¥ MI2N )T DRIV MVIYHN M0 NP0

.Guth v. Loft, Inc., 5 A.2d 503 (Del. Ch. 1939) w1 '

IR TR VYN TN MY MMKTI PTIY ,NNINN SN FPRIN Y03 HY HPNDY WATAY TN PR NONA Wwpna 2
1Y . INIZN DY PNHND NAIN DX DMP 7D MININD INNIND DY DOPUN IWN ,NISN PTN YD NTHN DY I WY

Americas Mining Corp. v. Theriault, 51 A.3d 1213 (Del. 2012) w7 01910
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latter aspect of fairness relates to the economic and financial considerations
of the proposed merger, including all relevant factors: assets, market value,
earnings, future prospects, and any other elements that affect the intrinsic or
inherent value of a company's stock. ... However, the test for fairness is not
a bifurcated one as between fair dealing and price. All aspects of the issue

. . . . . . 12
must be examined as a whole since the question is one of entire fairness.'*’

NYIOY DIN,TPYNT .TNAYN NN PYNY ¥ IRDNN MPINN NIIOPYT YW 1T MDNY
19INA NN NNRDNN MMINN NPIVNT (freeze-out merger) VIDN-NN2 NPOY Weinberger
190 NPIVPYTN 1D 5y 1> .N05WN Sy HY VIR PIYI MIINN NIINN SW MW HY 1995
5730 DYP NVYW YA 1Y DNVPPT P, NNT DY L.DMIPIMT Y)Y DN NVYHY Y9y 1Y
,IPIDO N9 NT PT PIYN DINUNRIN PY . ANINNN PTY 30NN NPNN NN DNON
IPYY N99N MY 2 ANKYT HW MNANN PIN NNIN ARNN 19, NYN 99 INNONNN
VIYNN NYINN NN NNV APN PIPPNN INRINT NTRY , DX NOVPPT X9 MNPNN P2 NI
NI PTN NPHRY PPN INY VIV A¥NN NV DY Y)Y 12 ANKYT HW WP MPT Y2IPHN

3 1151 NP NYM
- 2757 MV 25WNN ,TINK NN NIRINN NON NIIVPITA HY 1910 MDA, IV
20970 P (fair price) W0 P S pmnm [ (fair dealing) DN MYmnn v 3290

YNIDT ININ DINNN DY D 701D PR TN DOIN ,VAVNN M PISNY 295,17 NY DYV

Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983) '%

In re EZCORP Inc. Consulting Agreement Derivative Litigation, 2016 Del. WA nopn np>oa nvpoy '
.Ch. LEXIS 14

.Calma v. Templeton,114 A.3d 563 (Del. Ch. 2015) w1 !

12N NION 19N PDINVAN PN DINYY AN 1967 MW PPRIY ,INMNYT YW MIann PN 144(a) yo 2
7D DN

No contract or transaction between a corporation and 1 or more of its directors or officers, or
between a corporation and any other corporation, partnership, association, or other
organization in which 1 or more of its directors or officers, are directors or officers, or have a
financial interest, shall be void or voidable solely for this reason, or solely because the director
or officer is present at or participates in the meeting of the board or committee which
authorizes the contract or transaction, or solely because any such director's or officer's votes
are counted for such purpose, if:... (3) The contract or transaction is fair as to the corporation
as of the time it is authorized, approved or ratified, by the board of directors, a committee or
the stockholders.

Blake Rohrbacher, w1 9yon 9v 9pn mmo . Zimmerman v. Crothall, 2012 Del. Ch. LEXIS 64 wA %
et al., Finding Safe Harbor: Clarifying the Limited Application of Section 144,33 DEL. J. CORP. L. 719
.(2008)

Claire Hill ,5wn5 37 .pvIvNY 1172 19K INIHA MPANN %95 NYYaN >235 MMNITA PTA >d NNT Dy iy 134
.& Brett McDonnell, Sanitizing Interested Transactions. 36 DEL. J. CORP. L. 903 (2011)

Y20 fair dealing MM W ONPYIDNN PN IINRN NIPHA AR PIITNI NIOX 491N 1PN INPIIINRA NN

, MY 997w fair dealing dI2XN NMPNIAY TV ,TI9) NI W NPDYN ININ YW SNINNN VN 1PN NNV 1N
ATID Y9991 RINY DIDIN DY Y G ,2¥0 ININID

30



991 IWPNA D), DX NVPIT 220 PIND PYO DV MINY NNITA .NPIVPITH MYIITI NTNYD
YIS . TNYD YD - 7N NN DPP,0I92) - DN THN DY XDN DYPA PONONY 1NN
TXD YN IV DOYIN PN YIONN DAY PNVPIT AN NPINKD T YIVNN Trados

5y Y MNST Hw Moysn 4N mn npoya Pnnn v yapivn 0N IPATY M) M9

NYI9 D) POAY) YODONRY NYOYNN PO Y9N ,Dole Food nwi91 NINKD D270 NIMIN

;P YND 8O [(Trados

Fair price can be the predominant consideration in the unitary entire

fairness inquiry.

Even a controller that has effected a squeeze-out unilaterally with no
process at all conceivably could prove at trial that the transaction was entirely
fair. ... The concept of “process” [may be] non-existent, but even under those
circumstances, I believe that a controller who proved that the price was

indeed fair would not have breached his duties."’

MPHNN NPIVPYT NVHRYN ,MNDT DY N DHYO2Y,DINPIININD DT, OOV
YHya PaY DYONY) NYY DINNINND PAY NN PAY DXONI - DMWY DIVPN MW NNDNDN
¥ YW NWRIN WP TRRNN SNoNN NN Eownn 1ad 210 P12 ThYna , nvimnn
P 0 PIMAPYY PYIND PTA .ANY IUN WPNN IR NN YN NININN YONY
NI0PYTN - DY LIWHN PYIY (NDIR) DY NIIVPITN 92V NONX DYON DY NHN PINRIWIN
T2 ,MINMNNIN OON’ DN T NNDNI VIVHN PAY NVIDWN HYA P2 DYONND NP (NOIN) DY
ANYAN TPNVD MDY MYWHNWA ,NNT NOWY . 01wwnd )N NN 2N 1R 290 ,9999w
VIVNN PYIY NIVPYT DY NTINNN MYPNN DY LIVNN YN YTTINNN NN MNINIY T2

(enhanced fiduciary duties) 77720 MNMINN MAIN” DY NPIVPITA NNATNT NMYSNNI
D272 LWNHN 299 21N MDN PMN-TPINN NPND . .VINN %955 270 HY

MY NWI9N M) .In re Trados Inc. Shareholder Litigation, 73 A.3d 17 (Del. Ch. 2013) wn 136
,DAN 7PNV ,0W 19D MDD NN YV PNHNN NN 1272 NYIAPN .NPIOVPITH NINPY MPYN NN 20N
7T HY TID-NIPY 299\ RPY KT .178-179 /ya , 0¥ .DON 71PN PHIYY 1N1PON P1) DNY DN XYY 15 HY NODINN

Marciano v. Nakash, nvw19 D) IR .)INXN N2IN NI9NY 55 DMOINDI DIR PII DY ITTYN IN INDPP MININDND

MI2NN PINY 144 PYD 295 DMNYINRI NTHY ROV DY NRNYN NIWIR 1w 535 A.2d 400 (Del. Sup. 1987)
.DMNN P NN TR INNITN

Inre Dole Food Co., Inc. Stockholder Litigation, 2015 Del. Ch. LEXIS 47, *112-*113 '’
.130 NN ¥ , EZCORP XA 391y nppoy 1*F

5W DMND DN VIWNN 1997 NVIIWA ¥ H¥ PNIN NN NIIX TINT 4 NN D5 1N Brwnan Pya
TPIYIN NIDN HY MIYWI NN MAYPN MO YW 1991 NPIOPYITA .PTEIN DX GN 1IN N N 173NN
PN NVAWN 9N ,(28.2.2016) 393N /3 1793 NHINN MWD VIS 5025/13 X7Y INT .TPININN

Robert B. Thompson, The Shareholder's Cause of Action for Oppression, 48 BUs. LAW. w1 nppob 4
7NN MIRNIIN MAIN NPON D127 YW1 .210-218 HYa,11 NN 99,00 DY N .699 (1993)

LW YV PMMN1 the punctilio of an honor the most sensitive - NN NN PNAXRN NN LY YWYWN
VNN NN .TIY NND NI KD YVIWN DN DY PIYD 3D NIYNA P2 VNIVYN T DY INDINY RWITIP

“To 7790 5w Vivyxy” VD1 (Buzz Lightyear) 1IN-NNY 182 DY INNMIPY 1270 NNMIT,VOUNY MAINVNION
5¥2 YW YTRYNY IND DY) (12.1.2016) 254 1D ,INIY? NP /) %21 3506/13 97y Wi .infinity an beyond!”
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DM NDIRYD IRNYND DIPN WOV T PONIVIN 1T PIIIND YTHY MNTT DIXRPIININD
NPY0ON NN NXIPY ¥ ,DIVWPNN MNV1A DOWNYN DN DNINY NTAIYN DYa 713172
T 0N MYTIN TINM NN NP PIMRITH

PN DN NINDNN MDD NPIVPYITY MNP DINYY DXONMNN VIVNRN YN,V
TIN5 . YINN NDWAN DY NOPIN NN DM DN P9 DYV (standard of review) "nNpoa
nyT NPPw (enhanced scrutiny) 7N92)1 N1N2Y HYW NNPYAN NPN DN ININN MPHINN
D»MNNN NNMNNN PHYIN 0971 NNPAN MNPN .(business judgment rule) > poy

MNTY 1 130 Nenan 1 mnin nam pnuxn nan on XY (standard of conduct)
.DYTI9) DNV NIYA MNOPNN IN N IT (MPINNNTININ) MAX 11 1PN NPINLPN NV NN
MmN 1 .0awnn dNaY - NNPXAN NPN 1PN, DIRINNT DN NRMNNM 199 1M

SY 19120 NYP 121N NYYNOY ,NTIVN DX INDND 1D DX 1N MONOR-PIDM NITPNNNN
DYVMVYN DN NF D127 A¥N DY TNYD DMYRIM ,NNRIT 7NN NITID) NIPNA IWN DY
2 mNoT Y oMY YM

N OPOYN NYTN POV MDD NDIN THNN 2D, PIN YNONN IWPN, 01PN 5510
Y, NUYND NP PN NPDI NN POYN NYTN NIPPW 59D DN 5551 PIDY PP 17N
L0V M NN TNYD YT VIPID NIVN XYM DYY MM OYNNIN NN P THIND YMiNN Do
DYV DOYNNNRND DX VIPIZN DTNN .0AVWNN N2 DY MAIYNNN X MPI9N DTN NN KDY
Y0997 VIVNA NPINN DY ONNWN NN DXNNA,NIND DY NI ,ININRD - MOYIND NN
NHINN NTHSN .ONDD WP D ,TID DININD AN’ DMPNNI) TYOD MDY DDIN NI -
YWNN NN 2T N NN NP DTN NPINK NOLN DY HPVIPWYN NYIVAD "NNPYY
23,1797 ATYN N2INN DPP NYRYN NIDDIA DIWVINTN DIYNNIND DY NOYPI ,THN .NNIANY

V9 PWPNNYD 12 TITN DY DTN PIATY NONYNA .ORNNA PYYN NN HI535 NPINND NN 1OY 500 NVYVN
.(7.‘With great power comes great responsibility’ : ('}2779075 11252 AN YITN) IPIND

In Re Rural Metro Corporation ;35-36'1y1,136 nyn 99, Trados iy W 1Y NPpod 141
Stockholders Litigation 88 A.3d 54 (Del. Ch. 2014)

William T. Allen, Jack B. Jacobs, & Leo E. Strine, Jr., Realigning the Standard of Review of WA '+
Director Due Care with Delaware Public Policy: A Critique of Van Gorkom and its Progeny as a
Standard of Review Problem, 96 Nw. U. L. REV. 449, 451-452 (2002) (“The standard of conduct
describes what directors are expected to do and is defined by the content of the duties of loyalty and
care. The standard of review is the test that a court applies when evaluating whether directors have met
.the standard of conduct.”)

William T. Allen, Jack B. Jacobs & Leo E. Strine, Jr., Function Over Form: A Reassessment of w3 '*
Allen, Jacobs & 03 WA ; Standards of Review in Delaware Corporation Law, 56 BUS. L. 1287 (2001)
.142 My H¥5 ,Strine
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3N I VYN NNT APINN DXT 4. NYT NIPIWAY N9 PTIV PIYD IR 2N XY VOVNN
5 5N 199921, MO0 HIPN VAV MYV

919 INDY,PANND NDINY NN NYIN NP2 JPN P25 MmN 995 Pa mnNann
VP IYNR AN 7 PAINNDY IN PPNRNNT” NNPIAN PN NIAYN) PINDND MDY )HDIN
PPN Ny NPDY HY MDD PO ,NIINN YW OIRININD YW 99T DY TI) NN
VY GUND NLPI NN ,VAVNN N DY NTIPNN NTIND NPNIN D22 JPNI7 NN 7NIINN
92 NN NIANN TYND HWNY 12NN YW IONIIMNIND DY INN PIY DY NYaVnD »unn vwn
DY MPY Y9I SYINN DY 1AVNNY DINVPPTNIY YYN TNYNNI DY WO NYSH
- IMONYN NN MWYY NN VAYHRN NPV NIYNNN DY I, 1Y) NOM NP . mnny
1IN NTOPNAY DXNYD - 1191 INDINY MY HYW NPVAVNN MPAN NN NIAPY 9D
D210501 Y52 Y1512 NN LAYNN N2 NI MNN-IN NINYN ,'NPPDN NTIPNL DOXNYD)
D7Y T P2 MNIANN D) .PTN OITOD DXNNA NTOPM MPNT DY MY NN DPNIIND
NINDD DY NNPI MNPN TYY D NNINRY | (potential) M2 DY T PaY (actual) >wnn
DYNLPIPTN NN NN PANT NN MNDT OY PTA . HONY NN DY 1Y PR, 0NN NTHNI
92)7) TUNRI D), TIVA XY TOPON XD ,NNNNIY X1VN) DNV DTN NON XM N IUN YD1
B2 amwn NN IR PNPOY NN PR NN . TI92 MD2-TIN PIva

99 P2 IV XION NYPIN NP0 NNPYAN MIPN PAY PIND NN P2 7NN
925 9N NMND NIV ,NNIN N P2V DMPY DOWIT 112N DINRNNDRNIY NHMNIN
939 NN MNONHNN DY NPYYNND MYANN MY DIV TIY ,IPY-19909110 IVWINa
= PHNT NN DY NNDN D) PIRD NN NI NN PYIND T NIVIND PNINDND TP

MY PIT MPINND DNV AW SRWN TP YW ,PTIY NPIND SPOYR IYTN NPPw 995 nonn oonyy '+
YNV P2 WNN DY DTN PR A0 YN DDA DY - DNYY NORN NN 1TH2,I0ID - 25 DINA IPYS ONX NIIND
L0AVNN N2 NYT NPOWY PNV NP PN D92 MIXID YR PTIY NPIN 7N D) 59O MIXNY NONN BTN

JOYIN-NION NANPH NWAIT XNV - MM MHYINM - NI NPV NPINK NPVNY NYIT IMNOTL D 9r 1+
-NY DY HOPOY NYT-21P7W) NPT OYNAN : TIND OW7 VD PNY INT OPOYN NYTN DIPIY K932 DN T
.(2016) 475 V> DYPOY VOYN "NIVYN

Kahn v. Tremont Corp., 694 A.2d 422, 428 (Del. 1997) (“When the controlling ,5wn5 87 '
shareholder stands on both sides of the transaction the conduct of the parties will be viewed under the
more exacting standard of entire fairness as opposed to the more deferential business judgment

“Entire fairness, Delaware’s most onerous standard, ) 76 /nya ,136 nyn 99, Trados 03 WA ; standard.”)
.(applies when the board labors under actual conflicts of interest.”

“Enhanced scrutiny is Delaware’s intermediate ) 73-74 mya ,136 nwn 99, Trados 5wno ™
standard of review. ... Enhanced scrutiny applies to specific, recurring, and readily identifiable
situations involving potential conflicts of interest where the realities of the decisionmaking context can
mMa5n noyn .(subtly undermine the decisions of even independent and disinterested directors.”
Unocal Corp. v. Mesa Petroleum Co., Y71-p©9 220 NNNY GUN ,IMNIT DY PTI 7TINM MOUIPPOPDN

NYSN HY M20I2 DY TN P PN T-DY NVONN NYIPY MIVAN D Nnon 493 A.2d 946 (Del. 1985)
PYY NN TID DYLN MDY YNNI NPITINT NIV 1IN TWUN ,VIYNN-NID NNDY NIONN NI, NNY WO
T OTIPY WATINY TN PR IND NMYOY NON PTIDY

Malone v. Brincat, 722 A.2d 5, 10 (Del., 1998) (“[The] fiduciary duty does not operate w7 '**
intermittently but is the constant compass by which all director actions for the corporation and
interactions with its shareholders must be guided. ... the fiduciary duty of a Delaware director is
.unremitting”)
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NN OMOYY 1NN DPINYN MTIDN NN NYPYPN NN T2 . 7292 NPINK DD NNONI
MO L5952 VAN 12TNY DI ,INY TIY NYPIN 7NNANNN NINIAN DY) .PNINRND NN
NTOPN NNRNN AN G DWPN DININA NANRN NAIN HY NI9N PWOINY NI NNV NINY
LMY NONOVAVNN TTONL YONDN DIOT VTN PN .NNPIAN YINIT VIVNHN M DY NNIND
M2OYA 95 DY NP MYNNNI DXTIRNA NNIIND MDOYAD NPNIIND PNYNL NYN TWUN
N9 NN NPIVPIT HY NNNON .NMPONNI NPININ DN DN IVIN HY MOUDMNMVNNN
NYIAN NN INONY 11D NYSVIND NI NIDI XONX 1IN AN PRNDY NNPI JPND
1279 VNN 5190 NIN T P .NI2N2 PHIND NINA T YN IMNDT HY PTAIY OMIYHIVNID
INLOWPPND TPINTDY) NDOWIN NN NN9N G N2 PXINN NXINY ,NIYINND )IINRD NN
.192N2 D9 DOMXNIN Y99 T192 NUHI-TY-NIPYN NIYINIA PINDNY

N NMIYD 5PN NNPI PN YPOYN NYTN NPIY 593 HW MINNN , T NNY
IINDNN MHINN NPIVPYT DY NN DY NIVNN NN NNIYHD PPHNHD NNPA PN NINON
555 NN DYNN VIAVNN N IYND .NPVAYNIN MININND NIRVIN NN TN ,DMNN90 DIYNNNI
91 NN DOV MIWNN INV) DX ONTPN qGD-ININD ,N2XNN YM2A XN dPOYN NYTH Hipow
NYT-1122 19¥9) 1NOYND DNOY NN NN DX NP DN DN ,NIND - 20 DIN2 ONYT
2NN VAVYNN N IYRD ,NNT NMIYD 112N NINNN DNY PNNN VIV N T .LIMN
NN SY NI9N2 NNWMIY N2 NIWIND NYYND DN XN ,NRINT MMHNN NPIVPIT NN
.DNRY PHRNN XY DN OVIN DY IPN NIN 7o), )INND

I DOYD ANINHDT INNIT HY P12 PANRD NN DY INYNN MIANN ,7YINN
D>INN DXRNNN DY DN NPI2N MNINI 0PI MNNNIND T . T292 NN DINNNIND
LIMINND DIMY TN D1 NNONI .YHWNI NNIHYIIND NN NNNONNI )WIRND NN NN
.72) 11739 199N TNNN NI TINI NONY NDIVY PNNNDNND NN T MWD ,NIDT IN KNI
PR 779NN NN2NIWNI ,IMNY - no further inquiry rule 1315107 5552 MWV >PH XA MY PNIPOY
GN T2 5Y YTy IMNRYTI LOVNN MM . PYINY I PNINT YD IR DN NPITIY DIPN YD
(charitable corporation) NpT8 MAVNY PINNA NPOYY ,Oberly v. Kirby'™ nwroa .on

: DAVNN NP2 PN, TNISY NPDY DT DX INDY PO TUN

Under trust law, self-dealing on the part of a trustee is virtually
prohibited. ... An interested transaction is not void but is voidable, and a

court will uphold such a transaction against and beneficiary challenge only if

: RESTATEMENT (THIRD) OF TRUSTS § 78, cmt. b (2007) w1 '

In transactions that violate the trustee’s duty of undivided loyalty, under the so-called “no
further inquiry” principle it is immaterial that the trustee may be able to show that the action
in question was taken in good faith, that the terms of the transaction were fair, and that no
profit resulted to the trustee. ... The principle applies as well to conflict-of-interest situations
that do not involve self-dealing.

.cmt. d ,0W DY N
.0nwIN Nan) Oberly v. Kirby, 592 A.2d 445 (Del. Supr.1991) '
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the trustee can show that the transaction was fair and that the beneficiaries
consented to the transaction after receiving full disclosure of its terms. ...
However, a court of equity has the power to approve a transaction on behalf
of the trust’s beneficiaries if they are not sui juris and if it finds the
transaction to be in their best interest. ... By contrast, the restrictions upon

interested transactions by a stock corporation are less stringent."’

UN DAY OMIN MRYT SW Y9YN 101 YT Stegemeier v. Magness' > p1 poaa
S5MIY D910 PINHD MYNNNID PIN NN OMOYI NIIND NIATYNN DD NIND NN
195720 N NNDNY,NPOYN NN DIDAY DO XD VIVNT N VMN-ND SWDY T8 2

In Oberly v. Kirby, this Court made it clear that in conducting a
review of allegations of self-dealing, the standards of trust law and
corporation law are different. In that decision, this Court refused to apply the
stricter standards of trust law to the decision of the directors of a nonstock,
charitable corporation to engage in a transaction where the directors had a
personal interest. ... The premise that the fiduciary duty of loyalty is more

relaxed in corporate law was recognized in Delaware as early as 1911.">

PTIY NARN NDINY DTV IR XX MTTHNI Stegemeier-y Oberly moon
-5 DNIND YNNIV IN PININY DD ROY) TN NYON TIRNL DORINDN DY DPNN Y MINDTH
NN NVIAN .HHD TITI OININN YV NANT NIN NNV DIMY T MYV »1)) (relaxed
2800 NNONY VNN DRNN 2 NP PRI TPXOMP INYNN " NYINN PHN
NN WIXYTN 92T NIV IRYIN DXNVPIT DY D) DN XIN IMRITIY RO, P0IWNN
DY NN NIVPYTN DY MHTION MYDIN

21001 XMV RIN ININNIN YVIWNN AXNN NI TY O NMPNI MDD MIONN SNV
MPHNN NPIVPIT DY NOINNN ,A0N IMNNXDT DY )POYN VAYNT MY Y93 OMINND I
TINDNI IITHY DIN,NINT . TINNI TVTIY TI DY - XTI 1T¥-)00 MNIN DY NODIN
, MYV NPTY NTVNY NNNI MYNNNA DAY PHIN 1IN IDN IUN NPT MIVNY

TONNN MIMNNA Y590 PN DY ANNN VAYNN N1 3137 AN NIINN TID? 1,189 NN 466 0ya 0w
TIY 79N 115 NAYND VOPYL DP¥0 INT .NIN MY DD DY NIPN NNODN 2NNN PIONNRD PTA 91 NINY 295
2000 WX NI,V - MVAYN MY PN 1INY ONX NPDYA 29YNNY IMIND DY TMIY VIYNN NP YD [ PIY
S9N 83 MIYND LOPL HOYY INT .NAPN NNODN YD

Stegemeier v. Magness, 728 A.2d 557 (Del. Supr. 1999) '*2

M2 NoYNa Y1v ,Schock v. Nash, 732 A.2d 217, 225 (Del. Supr. 1999) 11 09 03 N7 .562 mya ,ow '
Cargill, Inc. v. JWH Special Circumstance LLC, 959 A.2d 1096, 113 (Del. Ch. 121,555 m2 »9» »ab
2008) (“Delaware courts have found the fiduciary duty of loyalty to be stricter in trust law than
.corporate law.”)

DV NPIONM N9 230 NAYNY LoPL W
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NN P2 STINN 2555 7972 DRNMNIN HY SN PHNHND TOWNY DN P ON ,(ONPNIN
1TV NPPOY MIIND RION NYP 1IN DMINN DINNNIN DY NAND NN P2V 192N POND
,TOONY .0NY MTTHNNND NTAPN NPNNII DXAPNN TYUNX DX DOPOY MIMINN W3 THN

995 DPOYY NYP INY W PTIM

NNVDINN NPIIYYNN - DINNN MNMNDT .2.2.)

S DMYYN NNYYI XD OTIPN Y0 ININNDD MNYT DY PT2 NI9NN NYNMYIN
5y 2PN NIVIP AN 1) NN (Marsh) WIND DD NND YNNI 7T .DOVNY HYI DI TN
WO YIND 4120 MIYINT IO MPTH HW DT KN IMNOY ,ININNDN S0IWNN 280N
,TITITRN DY ONITN TPONN WNIND DXIWYN NRNN YNNNRD NIVY YUNN NRNDD ONDY P D
NN QYIN XINY TIN,0N0PIT DY NPNIY MPOY YY DNN PT0 YIN 9919010 INNDN IWN
WO LT DV INYONNY MPOYN DIND .NYN DY DM NYIY YWY N1IND MY NN NHaND
TINI2 MIYMIN MPOY NIWIND NINNXY NNMYND NNN NN HYW NNYIN NIN,WIND
9N IWPNN NYN PIATY 1880-1 NNWA LAVWN SN DX 1D TNY DIYLN .oy
VTN NMY) MINYN NATYN DY DI1D1NN DMIYVN NONX PN .OOWIDWUN 1D INI MIININ IPTN
AUR DMNOPITN P TPNIIN NPINPT YW DYV 191 18, MNIN-13-1NY Y113 5y WY T1 PN

“[TThe creator of a charitable enterprise recognizes that :467 1ya 150 nyn 9y ,Oberly WA '
different legal rules govern the operation of charitable trusts and charitable corporations and selects a
form with those rules in mind. ... [T]he founder of a charitable corporation ... invokes the far more
flexible and adaptable principles of corporate law.”

Harold Marsh, Jr., Are Directors Trustees? Conflict of Interest and Corporate Morality, 22 BUS. w1 *°
(Dodd) 77 25 (Berley) *592 2 0o19n0 NP DY YN NANONN RN Y n1mon LAW. 35 (1966)

E. Merrick 7 .0t wAINNDY 172 DIRIAN YW MPIIYN MIOWNN DY NN NN TI2Y,0712NN N1PYON Nwna
Dodd, Jr., For Whom Are Corporate Managers Trustees?, 45 HARV. L. REV. 1145 (1932); Adolf A.
WA .Berle Jr., For Whom Corporate Managers are Trustees: A Note, 45 HARV. L. REV. 1365 (1932)

“I propose to examine a more basic question, namely, whether directors are : 35 nya ,0w ,Marsh
.trustees for anyone.”

:43,39-40 ,39 moya ,0w Marsh "’

In 1880 it could have been stated with confidence that in the United States the general rule
was that any contract between a director and his corporation was voidable at the instance of
the corporation or its shareholders, without regard to the fairness or unfairness of the
transaction. ... Thirty years later this principle was dead.

It could have been stated with reasonable confidence in 1910 that the general rule was that a
contract between a director and his corporation was valid if it was approved by a disinterested
majority of his fellow directors- and was not found to be unfair or fraudulent by the court if
challenged...

By 1960 it could be said with some assurance that the general rule was that no transaction of a
corporation with any or all of its directors was automatically voidable at the suit of a
shareholder, whether there was a disinterested majority of the board or not; but that the courts
would review such a contract and subject it to rigid and careful scrutiny, and would invalidate
the contract if it was found to be unfair to the corporation.

2119 MINK NPNN-NA NPPOON NNIDNA LOIN DY ,WINN .36-37 ya 0w Marsh '

‘In this conflict of interest the law wisely interposes ... [against] the danger in all cases, that
the dictates of self-interest will exercise a predominant influence, and supersede that of duty’;
‘Constituted as humanity is, in the majority of cases duty would be overborne in the struggle.’;
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5 VAVYNN SN WX DAYV - DMTPNRY HY NPNNY MPDY P19 DNYID NN DINITH
INIA2 P VIY X TON XY wAND C.0»a5NA NNY NYNN DN PINY 1Y IMNST

MY PIYI IND DPPIND NTNRYN I IVOY MININD MOINN .INNY 28NN DX TIVND

181 «“shamefaced”)

2WNI XN, 1177130 M¥IND DPVAYN DN NAT YWD NYTI WIRD YW 1IN
172 ANPA DAY DXAIWNN Y2 N D) DY, 00090 XY DMANN SORYP N DD
NN ANV TPIIWN NNPXIN XY WIRD TYW MNNIN IR DIXNRND 1PN MYINI DITPINND
189 1N 12NN N9 PYWY 1NN WPV N DY v ¥ annnnw svawnn 1 ToNn Yv

Solomon v. N¥YI192 MNITI LAVNN N2 DY INYT DY DI DAPNN WINND DY INN ¥, ThdNa

‘The law cannot accurately measure the influence of a trustee with his associates, nor will it
enter into the inquiry.’

:37 ya 0w Marsh '%

Perhaps the strongest reason for this inflexibility of the law was ... that, when a contract is
made with even one of the directors, ‘the remaining directors are placed in the embarrassing
and invidious position of having to pass upon, scrutinize and check the transactions and
accounts of one of their own body.’

In re Oracle Corp. Derivative Litigation, 824 A.2d 917 (Del. Ch. 2003); Delaware County W '®
.Employees Retirement Fund v. Sanchez, 124 A.3d 1017 (Del. 2015)

.41 0ya,156 NAyn Y5 Marsh A '

Melvin Aron Eisenberg, Self-Interested Transactions in Corporate Law, 13 J. CORP. L. Tnvna '
997, 997 (1988); ROBERT C. CLARK, CORPORATE LAW 160-166 (1986); Victor Brudney, Contract and
Fiduciary Duty in Corporate Law 38 B.C.L. REV. 595, 613 (1997); James D. Cox, Managing and
Monitoring Conflicts of Interest: Empowering the Outside Directors with Independent Counsel, 48
VILL. L. REV. 1077, 1078-1080 (2003); Edward Rock & Michael Wachter, Dangerous Liasons:
Corporate Law, Trust Law, and Interdoctrinal Legal Transplants, 96 Nw. U. L. REV. 651, 668 (2002);
John C. Coffee, Jr., Gatekeeper Failure and Reform: The Challenge of Fashioning Relevant Reforms,
84 B.U. L. REv. 301, 334 (2004); John C. Coffee, Jr., The Rise of Dispersed Ownership: The Roles of
.Law and the State in the Separation of Ownership and Control, 111 YALEL.J. 1, 28 (2001)

Kenneth B. Davis, Jr., Approval by Disinterested Directors, 20 W7 1% NTRY DY MNI007 MO MTIAYD
J. Corp. L. 215 (1995); Lawrence A. Hamermesh, Calling Off the Lynch Mob: The Corporate
Director’s Fiduciary Disclosure Duty, 49 VAND. L. REV. 1087 (1996); Lyman Johnson, After Enron:
Remembering Loyalty Discourse in Corporate Law, 28 DEL. J. CORP. L. 27 (2003); Lawrence A.
Cunningham, Choosing Gatekeepers: The Financial Statement Insurance Alternative to Auditor
Liability, 52 UCLA L. REV. 413 (2004); J. Robert Brown, Jr., Disloyalty Without Limits:
“Independent”” Directors and the Elimination of the Duty of Loyalty, 95 Ky. L.J. 53 (2007); Edwin W.
Hecker, Jr., Fiduciary Duties in Business Entities, 54 U. KAN. L. REV 975 (2006); Darian M. Ibrahim,
Individual or Collective Liability for Corporate Directors?, 93 IOWA L. REV 929 (2008); Andrew S.
.Gold, The New Concept of Loyalty in Corporate Law, 43 U.C. DAVIS L. REV. 457 (2009)

TMDINNN MDY INN MNPNDIAN TPONNY DNV TYAL TIINN NPIIIND VIVNTY 7D DRV WIRND DY 1IINN
YTT HNN D) D101 7N72NN DY DIDIVIN TINIA DINNN) DYIMIND JNAY MNXPODY NIMY TWINDY MINVPN
.(1990) 397,377 5 ©YVAYN »MIIN NN NMINN-DYI NN JIVY

SYNYNI MIP NN N9 Y, I8V SVIWNN ITONN NN YOPY WIND ¥ DINN ,1078 7ya ,ow ,Cox W '*
“Four decades ago Harold Marsh authored his classic treatment of conflict of interest transactions. The
significant contribution of his article is that it disrobed the courts’ and legislatures’ rapid shift in their
.0vnwvin o»9w Myn) approaches to the treatment of conflict of interest transactions.”

37
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5 1N NINNY 110 N 0270 DMINNN P2 1 ANNT HY 11HYN LOVNN N1 SWRIN
5y 5NN YLAYNT TOWNIN YD, NPITNHN VYNNI PN PNDT WIATIVON 192 OYIN ,MYSN DOWUNT
MY MNI NN ,0I92 INNITAY PIRPIIIND PTN 9D 192N DINK DINRNINDNY OINVPPT
NMHNN NPIVPYT DY PYA 12V TRV YD YOI

Y2)0Y,NMPTY MVLAYNN NININN DX IYIINY DININD NN 20N YT NY WIND
;7197 1.0095W Y991 KY VWS HPVLOVNN MNNANIN oM 3 19 NI DIPNDN MVIPN
PIND NIY TIN LN TONND IV XISND NIN GN DD, WINRND DY YINRNDD 2N )T W TPNn
NMIYY HNYLY ,0%)50 DMWYV YN PN VAWM HHDN I VDY VLIVNT YN D
Y7 59»pwh INTPY NOPNA LAVHN N WKW NPNPNN NIYNN NIV DIVIDWNN DIIYON
SY DYOIVIND WINPT OYAIP ,INAY INYRIN DD . MIYYN NND NYYN PAYP N NNDNI
YWIN NN NIVN MMINN PTY NTIIVN DY NAV1NNN NIYYN - INYIL 109 X OINY MPMINN
Y999 DIWP DN NN 1Y PTN D, MAWN NN NN 29 T ¥4.07ana odan
YN 3Y, MM TNNN DXDIIONNN PTN YWY DY DIDIVIRN NN NIWNI WTNN PTN YD ,00W0)
-MNIYL DX XX PIYP NYN YID ODIN,192ND NMPNNY MPOY DY 199y 9272 NIND NN VIVNN
¥ MO ,NIVY YUNN NRNDN I NPI0 NPPDA PN DY KX XINY ,NNINN NIV .1
17 1110799 MN2NY AN DIRNN ININDN PT IDIRI NPIDY MIIND DIRND MNPHN P11
MMINN NV DIMINN DY DNTHYD ,NYYNY ,NDI0N NOIY NN 1PN IR N NIYWN
MpPoYA 51902 LAVNN N2 HY NPNNID P NI DMIWIP NIN .NPNONN NYL NNDNDN
P97 7275w 1901 7O np11228 171N Y9190 191X MYNIND TN, MAINN NPTINRN
PTI WNINNY TONNN AN PTHIN NI ,NOYNY MIYYNN PN IR NNPDD NININ YIN)
MO NMIZYND IXRPIININD

DOYYNN NNYA .NION ININD NI Y0OWNN TPYNNN NN IDIINY DMIINN N0
DYOM NNXNON MTIPIY OXN D ,wNn DY 11 Md PI2TOW »an (Beveridge) /> 1M1 NNIN
19V 7DY5WN NIINY 295 NYNINN KDY DIIYN MOYOINYN ,NID) INON YIANDY TONNN DY

DV AN 19Ty MIDYNN >0 ,0awnn WA .Solomon v. Armstrong, 747 A.2d 1098, 1115 (1999) A '**
“Commentators ... ultimately conclude that Marsh’s » 827 ,wIxn H¥ NMNdn NX VYA
characterization is most likely still viable. See, e.g., William L. Cary & Melvin Aron Eisenberg,
.Corporations: Cases and Materials 650-51 (7th ed. 1995)”

Leo E. Strine, Jr. et al., Loyalty’s Core Demand: The Defining Role of Good Faith in w1 '
.Corporation Law, 98 GEO. L.J. 629, 667 (2010)

.41 mya,156 Nyn %5 Marsh A '

“The courts that later altered the voidability rule never really ) 161 nya ,162 nayn »y5 ,Clark wq '
.(answered these arguments. At most, they made technical, analogical arguments.”

“The first explanation is that the courts and legislators were in some sense ) 162 nya ;0w ,Clark w '
.(captured by corporate managers.”

.163-166 mya ,ov ,Clark wA '

TR 69 MYNY TIND LOPL Y9 w70
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P2 RNV TIN N2INND NNIN NN NN NININT M MPTHA NPION NN IPOVY ,WINNDY
MY P TPNRNN NIN : NV IWIP DY NPIPNNT NMIVIVORN ,NIIIND 2T NNNIN T
INNN YN TY NIVY YUNN NIRNDDN OPOYN DINNI MDD MNTHN SNV PIY PP 1)
395 IYNNN PN NNIYD MIINN 2T DINNA JNA NPION MNNONND NN M) ,D3IWYN
,M2N2 PHND NN DY NYONN DIDD HY PHIN WNINN KD MININD PTA D00 NI
D920 MNIND YPRY DY PONND OMNIINN 220D 7PNNN NIN INY T NTTNN N DTN

IINNN YNNI VIVHT PN IAN) PV 132 )1 0T 1IN D ,NDNN IRIN WP
DY Y1912 19HN0N DN ,NNIND - TPDNINI VIVNN N2 ITHY NIAY NTIPIA PITA NIVY YWNN

13K 72 MYy MPOYY NYPN NN M1 NVPNN YR Aberdeen Railway naon

7% 7y0y0 NN INODN2

TIY - NOONY AP AT TINY I ,ONNDYI PN NINN 90 XD OIDNIND PTIY MIND )09 DY 9N
,N0PYT MNTHRN YNWA NNNONN - IRIN HTINIY 9D ,NIWY YUNN NRNDN DY NMINdYI
N IVIP IV, TID 920NN .DNXY NPDY PYINN TIDD NPOYN ININ DY MMNI NPINY
MY MY ,DXH1NN DY DIDIVINY NPI1IN MNIND VAVNN YN DY NYIDN PY 19INI YN
INNONNVY Y9I NPVAVYN MO TINNN HY MNY NMVIN MDONI NIV XN .ARNIND NN
DV HO0WNN MNIN DY WAVN TUN ,NIYY YUNN IRNDN YSNHNI NI MNIND 7INNI

Norwood P. Beveridge, The Corporate Director's Fiduciary Duty of Loyalty: Understanding the WA '™
Self-Interested Director Transaction, 41 DEPAUL L. REV. 655, 659-660 (1992); Norwood P. Beveridge,
Interested Director Contracts at Common Law: Validation Under the Doctrine of Constructive Fraud,
.33 Loy. L.A. L. REV. 97 (1999)

nmoan .David Kershaw, The Path of Corporate Fiduciary Law, 8 NYU J. L. & BUs. 395 (2012) wn '
91NN DYPYN DY P T XD 1IN DTN 20N WP DY

9281 110 NynY vOPL Y9 w7

YN0 Aberdeen Railway na9n qona .457-459 ,446-447 mya 172 nayn 9v5 Kershaw Amon pa w7
PV, 106 NN V0 Keech 1Iya 9N MPPIN NPIIN MNIHD MDON Y D) DNTPID DPRPIIDN PTOP0

TY NPV NTYN ,NNT NTHY XIN QR Y70 NPIIN MNIN OV \1OYN vavnn M1 .95 NN Do Whelpdale
Wormley v. Wormley, 21 US (8 Wheat) 181 .19XIN H¥ MDVNTONIND NNPOYN AR WHITH XINY TN, 00N
:421, 463 (1823)

Nevertheless, there are canons of the Court of equity which have their foundation, not in the
actual commission of fraud, but in that hallowed orison, “lead us not into temptation.” One of
these is, that a trustee shall not be permitted to mix up his own affairs with those of the cestui
que trust. Those who have examined the workings of the human heart, well know, that in such
cases, the party most likely to be imposed upon is the actor himself, if honest; and, if
otherwise, that the scope for imposition given to human ingenuity, will enable it generally to
baffle the utmost subtlety of legal investigation. Hence the fairness or unfairness of the
transaction, or the comparison of price and value, is not suffered to enter into the

consideration of the Court...
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PAYY ,NY NYINYM YNPNRN IWPNN NONWI DN I8P T TIN . INNN PIvn NN 1N
PN P2 NP DX D290 1T DY 67910 NN NN NNXYOWD NN MM
NN ANYD TNSN P - 9N IO 19INDY,NINIDN MDIT INIIN DY TYON A NNMNNN

Y NN PP M MNNANNN (X post) MY NI (ex ante) MNTPN VIN NTIPIN PTN
51191 MNININ 2D ,(no conflict rule) DY TN TDINN HHON 2 LAVNN YN YD1 DY

29 7 95 NN (fair dealing rule) mnnn Momnnn Y93 v ,minn Nnovn X2
TNIWY AN HPNI IMN NDONY MY WP BN NN Y990 IR .Y IRINND P NPOY
PN RY 29 . PDYUNIN IWPNL D NHPNN NWNN DX INN DN PN NI, NURIN Y9ON
AW NVNWYNDY NIONN NIWIN DYDY PANN MPINT MPONDAY - THN MN T ,0°01
ADIN YY NVNP TH2 7PN ¥, ADN-NPNNRL DION WP 78NN N9 DDA Yy NN

: DY1ANDN DMITN ,TPVIVN NN

A persuasive explanation is not available. But one cannot disregard
an explanation that discounts politics, pressure groups and rational responses
of lawmakers to those pressures and views legal change as the result of a fair
pinch of incompetence in reading the cases and applying the common law

method.'”

INNDN PYNRI P TNNIND 2T DINN TIMIYHOWYN NPTNY N9 INNDT INNDT
MHNN AW DX NOY VAVNN PN IVOP TN P D, NTNHDN OV NPIDIN DY NN .DMIWYN
MMNN Y90 . MNONONI MAINY XHaNI VI PRI DN ,PIY I M) PIA 2D MHINVY

N3N ¥ NP NVDAN MINNANNN VAP S¥ INIWLY 469 ,401-405 mya ,172 NAyn 9ov5 Kershaw w7
NYY1A , 0V TINNN TOHIL MIND VNN NWITND NNIIN NNDN YXNIND NYDIDHN NPYPNN NOPNI YN
NN PWNNT MWIP ¥ 12 I, NN DY NIIND DY IIAIN AN WITIN NPI2N MININRD NP NNINAY
AT MYV VP PTY TN PR PNOVD NVON .NYY NVPIT HY DIPWY TN NDIYD NIANN DV NOPN

444-456 Y3 ,172 NAyn Y9 Kershaw w7
9N 115 mynb vopv v W
.DP9900N DININD YW 257712 TIN 1T WP .458-471 mya ,172 1Ay 9oy9 Kershaw w17

479 mya 172 nyn vy Kershaw '
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PPN 1967 Tawa 005 PN Y2 1991 993, T 9923 YT Y91 - TO ANRYT YW PTI W
.DYNMVPIT XD NINAD PON NI YIAPNN NN 99N MINKDTN MNANN PIND 144 PYD

NI - NN INNIT .2

NNYN2 . DNN-KD NTHYI MNOT NN I8N ONTIPN DXYD ININNIN YVIWNN ANNN
NN - NOW PTN OV THNN TNYY 752 DXOD OYL ¥ VDY PINDN T DY nPRdN Ndan”
Y19 NVYNI NVY NIN ONX N ,2NDAN 1IN NN NINY 295 PITOI MIYI - PNIND
SDYTINNY DY 10N VAVNHN N7 DY XY ININND ,IMNT S vawnn 2 L ysysn
NINN PT O IMMNI NOND YD ,NIXPIOMYL NITAN DNV )AY IPNRIY 9D ,TO0 YTIN
NNIPO DMYRI DXPNT DXTYN NTYIY GX DY DIVNN NIV YININ I DT PR NAND PT NNYD
NN MYYRNN NPTIYHVN NMNNANT N0 MNYT YW PT2190 IR0 2 0awnn 2800 v
YYODIPID 1IPIND VNN NI JIINDY,NYRD NMINNINNDN DY TOIY DT PYD .NNTN NIYVNN
YIMNDTN PIN NINDY NNRDNT NNNN NPIVPYT HY NNYIVID DIYDN YINDND JON D Y902
19 DN DINIMIN )Y XY MINNDTN PTNOYNNRD P 0N2Y,00PINNN DTN NP N
SONIWIN PN

NN WINY IMNITI LIV PN DY TYNNN NNINRND DRV NIRINN NN NPIVPYT
Y TV MYSNNI . PNHN NN DY 1990 NIYIND MM NJMYN NISPY YVIVNT YIOND
INM RWND NINTO NIVPYITH NNNN NPOYA NNNNN 1)) NN NVINNN TON 22X0 MYT
NPIMN INRNN YN, NN NPIND DY IN 192NN 1P2D OXINND P2 WIIN-11INVND
TPMXINNN NPIOVPITN NN DDVIWNY INRD ,DOYT IPNIY 29D | XPY XT 7T MINND
NS 7Y NNDPA NYIND NN ,NNITIY 7NN DTN IN PINPI IIPNTYD NPIDMNIN
DVNNVPNN MDFTYN I NNTPY DN PWIND NIWAND NNV To2 THNA ,NPINK ROY
MNINND DNV PO MNDT DY NP0 .NDNN 1D NN DY NNIYDY NIINN NMIYD DPYY
IV NN TPONN Y - NPIOPYTN DY MY NYH NNNNNA NN PYNI-IT ToNHN MNTD 1N
NYAP VAVYNN YN OINAVN 1TITH,NIYRIN YYD YTPIN MIPOVN NORNDD .INNN PNNN
TP N AUN ,NYT-2P3 DTN NIYSNNI DY TN MIYINN MPOY 22)D 172N MOVONN
NOVN NIN IOV VN YINND NNY NYD UTPIN MWD PYD .1INN YV NOPN NNODND 1NINID
T ATO2 0N PTY .Y NPOY PWIND YT PNNN NN DY THNDNY 1N PASY 1Y 19T

YYUNI TUNIY OTINTN TONN 20NN NYN PITN DX YN MINDT DY VAVNN YNNI

LVINTAYVAVN MO NYA PV NYOYSN PO NI19N Cox Communications NYI91 .0NY

VOPL PYY Stegemeier T PO TN NXIINN NN DI N .480-483 ya 172 nwn 9ov5 Kershaw w '
Eberhardt v. Christiana Window Glass Co., 81 A. 774, 778 (Del. yy2 mon ow vownn ma 153 nayny
.MADN MTNHM PV PIN NPPEaY 11N Monn ,Ch. 1911)

19703 09I 19200 NPTNHN B3 X MKRIT I ;772NN MNINKY NTINM-TNN TIWY NPT )0 Oy m S
SY NYPNNNI NIRY WY IR ; DXTHN 13 22%-2) NPVID NPNNNI DY HINY DN NOYW MINNIN M TY
D) YW MDYNN NX YITH 2T (NNX D35 DXTHN 19 18%-) 23N 7PININ MINI MIINN IWND ,(DINPIININ

Adam Hofri-Winogradow, Y7 .7n7N125 77 H¥ 7Pnd N1ayn NN INMNDT HY D»HHIN MININIRD IDTH
.Trust Proliferation: an Empirical Analysis, working paper (2016), at 18-19

.114-115 0y3 ,11 1N 999 02 W 12
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NN OHYA DY DN DIVMI-ND DINVPIT HY NYIND NDTN NVOYY HYa DY NINSY NPOY DN D
197112 99N ,NNY - YPOY NYT D1PdY S NNIPYAN 1PN NMN )INAD 117 117 DIVIN-NY
WYY T¥Y 17N NVYWN N7 N, Hammons Hotels nwoa . 7oxm NN 1Ny »Han
P25 NVIYVYN HYA P DXIY TN DMPNN TN NVIVID NPNINY NPOY 12VTH 7PN ROV T
MNN” 0PN *.0M270 IR AYTYY NHOYN TN ,NNNBNN NPIYA YD VIWNN-T1DNN
2POW HY NP1 PONDNY YN 120 (robust procedural protections) ”Mpsin NPON
DYNVPIT HY NTYN NNND NXONN ,MYNT : DIV DININ NY DINPPNN ONOPOY NYT
DISYY NOYO MIVON M0 ) NN) XWN HNID 1dWNN NDID NY LIV DIVIN-NY DONNDSY

IN UNRIN POY NNNND I ROY ,I0IDI) WRIN 21NN NUIR TV ; DMDIHD) D1VIVN

™A PN 198 7N 0NN NI YHya 53 29P0 2 HY NYANN MYNNNI (TaTa

¢ ny 1) NLYNN YAPY 1Y MIWARNDY MPI NI VIWINY NNPN VIV

NN DWMY NNNTINN NYHN ¥, 09 NN DM YY 1IN VAW NIV INNY

NN YYa 2% NAY NRONIN (ME&EF Worldwide) MFW nwi91 nwyn) Na5nD 11yn

. In re Cox Communications, Inc. Shareholders Litigation, 879 A.2d 604, 606 (Del. Ch. 2005) w1 '®

Delaware law would improve the protections it offers to minority stockholders and the
integrity of the representative litigation process by reforming and extending Lynch in modest
but important ways. The reform would be to invoke the business judgment rule standard of
review when a going private merger with a controlling stockholder was effected using a
process that mirrored both elements of an arms-length merger: 1) approval by disinterested
directors; and 2) approval by disinterested stockholders. The two elements are complementary
and not substitutes.

.1291 I NON D277 VAVNN N°A ONMNN 12 ,\oND INTIN Hammons NWI9 INNY \Iv ,CNX )T pooa
In re CNX Gas Corp. Shareholders Litigation, 4 A.3d 397, 400 (Del. Ch. 2010) (“T apply the A
unified standard for reviewing controlling stockholder freeze-outs described in [Cox]. Under that

standard, the business judgment rule applies when a freeze-out is conditioned on both the affirmative

recommendation of a special committee and the approval of a majority of the unaffiliated

MYSNRNI TN JPINI DNMPNND DX VIYHN N2 TVIYNN DNY ININD ¥ ,0127N *9Iwa Y stockholders.”)

LEZCORP 1 9992 DAV 13 NP OWIR PIY NVDYN YYD ¥ N2 MmN 955 INDNPN MPINN NPIVYT
.130 NN DwY

In re John Q. Hammons Hotels, Inc. Shareholder Litigation, 2009 Del. Ch. LEXIS 174 (Del. w1 '™
.Ch. 2009)

“[The] business judgment would be the applicable standard of review if : (P02 NWXTN) 40 ya ,ow ¥
the transaction were (1) recommended by a disinterested and independent special committee, and (2)
.approved by stockholders in a non-waivable vote of the majority of all the minority stockholders.”

“[1]t is paramount--indeed, necessary in order to invoke business judgment review--that :41 nya ,ow '
there be robust procedural protections in place to ensure that the minority stockholders have sufficient
bargaining power and the ability to make an informed choice of whether to accept the third-party’s
.offer for their shares.”

SEPTA v. Volgenau, 2012 Del. Ch. LEXIS 206, *17-*18 (Del. Ch. 2012); Frank v. W 187

Elgamal, 2012 Del. Ch. LEXIS 62, *8 (Del. Ch. 2012); Reis v. Hazelett Strip-Casting Corp., 28 A.3d
,137 0N 999 \Dole Food Y2 3900 MFW 11 P09 9nRY D) nw» 01270 442, 467 (Del. Ch. 2011)
Ross Holding & Mgmt. Co. v. Advance Realty Group, LLC, 2014 Del. Ch. LEXIS 173, ;111-113/mya
.*33 (Del. Ch. 2014); Frank v. Elgamal, 2014 Del. Ch. LEXIS 37, *91 (Del. Ch. 2014)
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PO DX IR MNYT YW 1PHYN LOYNN 171 5.1y MK VIYIN-NTI - NPOYN YT NWN
950N YAXND 2WNND D127 WX ,D0¥D DM M2 NI YAPY 11100 NDDYNN DY 1T
SNININD SN NVIOVYN DY D1 SNMIYD 1NN XWNI NOPN

[[]n controller buyouts, the business judgment standard of review
will be applied if and only if: (i) the controller conditions the procession of
the transaction on the approval of both a Special Committee and a majority of
the minority stockholders; (ii) the Special Committee is independent; (iii) the
Special Committee is empowered to freely select its own advisors and to say
no definitively; (iv) the Special Committee meets its duty of care in
negotiating a fair price; (v) the vote of the minority is informed; and (vi)

there is no coercion of the minority.'*

P NNINN DY PO DD OMPNNA ,TPYNI - NITIPI 10D WHTNY NN NT Y DY
AN 752 OPOY NYT NPOY HY 119 DNPNA NIVINY NN 29N DIPON NPOYN NN
NN PV TY OIPN TV PRI NN TONN QY P TR PNTI 1T IWNR,0NNN LIVNN
2,7V INDNN MDD NPIVPITY NOINN PN NN ONNND TN, MINK DA . INNN
-ND NN DY) DINVPIT MNTI NYT-MPI DINNN DY WWIN - 1NN DX INNND VIVNN
0 rnpa NN NNNNY IR PADNN TR NN - NIINN YV NIPN NNIDN YIDIY DY
PLOVYN NVIWI MNDT DY NTHYN DY TAN MNP XION N2V 7NN 210N YINND NN
NN YD ,09I¥2 NNNIN NOPYNN NN ,NNT .7NAMNN MDNND” NPINA - 1922195 NAYNIN
12 )15 NITNN - TN TN T, NPNIIN P XY NIXR IMYNIY ROR 71Ty 18 Nt on
MNANYNN Y9 NYNNYH 0992 . TNYD NMODN MOOVN NPND NPIVY TID . J1OY¥N LAVNN
DY AN NIYANNDN ,TPNNDNN NRINT MMINN NNIVPIT HY NMNINIA NIDN NNIN NNNYN
NN NIDNA NINNTH NIRYNI NI 1D 5P, (NYIND M TNN NINNA 5P M PININN
72) 7N TO NIIYRND MY YTNN INNND LOVNN NP2 PAIYHY NIMVINN NTIVN .NIVI
TITOPID PPNNON GN DY, NNT .ANDININ MDD NPIVPYT NPPINN NIAY NPIVN NTIVH NN
NYN N2 NIVPITN DY NDIVIAD MIWAN YDA NN O .NPa

P9YN VLOVWNN T2 WK PTN PYs In re MFW Shareholders Litigation, 67 A.3d 496 (Del. Ch. 2013) '
Kahn v. M&F Worldwide Corp., 88 A.3d 635 (Del. 2014) 7 pooa MnoT OV

Inre POYa PIP-132 MY NN HY PT-POATISMIN NOR NINIPY 645 mya 0w ,M&F Worldwide '™
Kenneth Cole Productions, Inc. Shareholder Litigation, 2014 N.Y. App. Div. LEXIS 8037 (N.Y.
S7V-1I DY PTI MPINN DY) DY DONVODINN MNP NONY ,TPHVITPIN DI DY, MWwN v 735 .2014)

“[TThe rule of equitable common law that best protects minority ) 526 /nya ,188 nAyn vy MFW wA '
investors is one that encourages controlling stockholders to accord the minority this potent combination
(72) 643 1y2,188 NN o M&F Worldwide ; (of procedural protections.”

PV NN N THNON 503 Y ,188 NIYN DY  MF W Piya 0awnn mea L T9R) 88 NIYNY LOPY ,2¥Y NI 191
INT . DOYIN-ND NN OHY) DINVPIIT YT NN JNNI RYN DY NINN NN NN WIANY DI12NN DY M
Ronald J. Gilson & Jeffrey N. Gordon, Controlling Controlling Shareholders, 152 U. PA. L. REV. 785,
NTIYY Iwra .839-40 (2003); Guhan Subramanian, Fixing Freezeouts, 115 YALE L.J. 2, 60-61 (2005)
.69 NIYN D5 D) I PO DY
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MNP HYAPNA Y YYD TID NPDN MINDT DY NPYON NN NNN YD - 1NN
NPINND D) LIYNN YN OO MF W NYI9a IRDHN NINN NIIVPITY 290N PN DY
72 72 poyn 2PN MPN NN IUN,DYDIP NONY MMINN NNIN DY NTHYN N9 DUN
MY MOIWNY DXTINN DOPPI NPNINND NINN DINN NPOY YV ININ ON MIAPY 71D
MINNY (fairness opinion) 7NN NYT NNN NINDNN NPDITI NYT NN NPNINPN
71922 XPNT INDY,7DONN1I MR 197D VIVNN YNV SDIDV NI ¥ ONY MDIYN 110
NYTN NHNY DIONMNN DY VAYN ST NPOYN MMIN NN YW DNONN WPna > RTmN
227 MODYNN ONMNN ,OWUND T INNNINNA YN PAD DIP0N) PLMIN AP NPYITON
“to ,9910NY NYNN 92 NAX NIAND IYNRD ,DXNVPIPTN DY DNDIDD P9 DIPID2 (Noble)

secure an expensive fairness opinion that (Quelle surprise!) concludes that the offer is

%% “fair’ to the shareholders.”

NN ONY DMIT DOYPN NYTI X ,INY 1PN 7PYAN ,NNTIANN NN MY
D97 YWIND WV Y102 NN MDTYNN NYIN NN .VIWN N2 DD DY NPHRPNPN IPIN
19702 173N 212 PWIONR NDOYN TN 7PN MINAY N3 IWPN2 .0AVNN N1 2991 17NN 299D
IR YW INN0XN T2 NITIR KNT PIHYY Y21 MHDYN YW DNIAT NONY NYYN YW NI
NN MOSNN I IYARN D33 PIINNY 10D TUN DITYND YPIPN NN NN NON NMIPID
STYOIRIOY MO JNY WATY NINIDIND NN VOYNN MY NYTN

MNNONNY DRNNA NPAT MIWNL DINNIY W, KXY 1M NYIWIN MY 1732 TN1HNI 0N 7Y IWPna 0310 2
.NPPOIN

In re Appraisal of Dole Food Company, Inc., 114 A.3d 541, 556- ,n37yn Tyo 5w Two qwpna w
:557 (Del. Ch. 2014)

[T]he Delaware Supreme Court’s description of an appraisal proceeding as a “battle of
experts” ... is only one of many cases to have made this observation. These decisions have not
employed this phrase approvingly to suggest limitations on the scope of admissible evidence.
Rather, they have used the term as a shorthand reference to what the Delaware Supreme Court
identified as “a recurring theme in ... appraisal cases - the clash of contrary, and often
antagonistic, expert opinions on value.” ... Chief Justice Strine, writing as a Vice Chancellor,
described the phenomenon as follows: “... These starkly contrasting presentations have, given
the duties required of this court, imposed upon trial judges the responsibility to forge a
responsible valuation from what is often ridiculously biased ‘expert’ input.”

LongPath ©3 WA .Ryan v. Lyondell Chemical Corp., 2008 Del. Ch. LEXIS 125, *2 (Del. Ch. 2008) '**
Capital, LLC v. Ramtron International Corporation, 2015 Del. Ch. LEXIS 177, *27 (“Much has been
said on litigation-driven valuations, none of it favorable.”); In re Pure Resources Inc., Shareholders
Litigation 808 A.2d 421, 449 (Del.Ch. 2002) (“the disclosure of the banker’s ‘fairness opinion’ alone
and without more, provides stockholders with nothing other than a conclusion, qualified by a gauze of

DY NN-NT2 DY TTHINNND 71D .protective language designed to insulate the banker from liability”)
VAT 1NN TIN )02 WIATIN 12NN 22D MDD IMNMNRITL DAVNT-INL INT NONX NYT-NNN SY NN NPNMYIN

Blake Rohrbacher & Mark 13 1p0Y . nYTR-NNN DX PO NMYPYNN 232 DY DO YT YW NoNY
Zeberkiewitz, Fair Summary: Delaware’s Framework for Disclosing Fairness Opinions, 63 BUS. LAW.
881 (2008); Blake Rohrbacher & Mark Zeberkiewitz, Fair Summary II: An Update on Delaware’s
.Disclosure Regime Regarding Fairness Opinions, 66 BUs. LAW. 943 (2011)

NPIVPYT NNONA PNN Lacey NOYNN NNINNY PTN DY INDNYN NONY 1IN YaY MND 70 NN TND 193

NOIYND NIV YTIYI PINK TIY 0N - NI INPAY DM MIYTIN PION MINDT SY MDYSN .ANINN MMNN
M N’ H52 NYYHIN VAYNT NIIWNY NTNIN TNND TN NIVY YYND NIRNI TI9) MPININI NHYIY ,IWPN
Spnn voavNn
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NNNNN NNMYN DY NTRYN NYIYD GO TYS Vawnn N2 WY Dole Food 1 pooa
NTYN NN YNNI DY 191N 1D YIX) N712N2 DYDY DY .IXDNN NN NPIVIT
,LIDON-NM NPOY YPI DY NIINN DY 1IN NN NTNND YYD DIVIN-NON DINVPIPTN
S NINND NN DY NOX 1797 - MW n55N2 yapiv 10NN NX0NI DNINNY NNNN NINHY
D) 9790 YVOND NDDYSN-PO DY INT POOY NONX . WNAPY NYPNN NY VAVNN N*aY ,DMUN
oMY MININY MIVY MF W nobnw »Min nomn ond mdnn ON WX ,0»0avN D951
: 710N 9N NNDI ,LIYNIN NV PIXN NN NN DMWY NIYND

But what the Committee could not overcome, what the stockholder
vote could not cleanse, and what even an arguably fair price does not
immunize, is fraud. ... Murdock and Carter’s conduct throughout the
Committee process, as well as their credibility problems at trial,
demonstrated that their actions were not innocent or inadvertent, but rather
intentional and in bad faith.

Under these circumstances, assuming for the sake of argument that the
$13.50 price still fell within a range of fairness, the stockholders are not
limited to a fair price. They are entitled to a fairer price designed to eliminate
the ability of the defendants to profit from their breaches of the duty of
loyalty.'*

VIO DTN NNPN,NININDD INNN NYIP T .PYRIN VIYNI N8N DMATH D
VWYY 52 IR NPT 7 .ANIWINY P2DN DDA NYII NPOY YV NMPINT ONN
1792 DXWTID DN NON 25-NNN MYV MON DXYOPI DN YYD T2 NPHNNY NPOYA OX2NYHIN
DN NPT - NIDN2 LYND 2D OIN TDVINT DOHYID DN 1D DY INYNY DTN A8ID NWID
NN PYONY 1NIPY 1210 MNDTA PI0,ANT MIND .ONYY PNIND NN DN D90
YNIP LOVNN NP2 ONRY 7. 0TI DPINN PO W NN PINY TN E.npoyn

5-6 mya ,137 nwn vy ,Dole Food '*°

LIYY AVONY MDY PO DY 77,7007 K19 01T AR MOMY 1D N9 PIY IMINT LOWHA T2, NI 7
S9N 136 NIYNY VOPL DY IR . IN NN NINY NYIN NPOY Y91 PWON Trados NWI91 TWN

“[TThe effect of the third [fairness] alternative is that the :169 mya,162 myn ,2¥5 ,Clark nwn '
interested party can always defend a basic self-dealing transaction against a charge of automatic
.voidablitly by arguing that it was fair, whether or not there was adequate disclosure.”

Rabkin v. Philip A. Hunt Chem. 13510 5y 70000 85 mya 137 nwn 9%9 ,Dole Food yiya vawnn moa '
NN 999, Weinberger N353 925 Nwynd 1533 NN »IN .Corp., 498 A.2d 1099, 1104 (Del. 1985).
“[I]n a non-fraudulent transaction we recognize that price may be the preponderant ) 711 /ya 129
VAVYNN NP2 PN TYON NYNYIA T, 722 T2 .(consideration outweighing other features of the merger.”
“The appraisal remedy ) DN MNXY NPOY DI NNIW AN, DY TN N1, 714 mya , Weinberger iya
we approve may not be adequate in certain cases, particularly where fraud, misrepresentation, self-

W1 .(dealing, deliberate waste of corporate assets, or gross and palpable overreaching are involved.”
955 LOPVI ININHNN NNNY YW, INIY NPOY DY TINND NNHBN IRINN NINN NPIVPITI MDD NONY

.Weinberger 2501915 ©n0n NVL1M
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“According to the common law nostrum, fraus omnia corrumpit - fraud : mx9M2

200
0

VI AN X2220MNMPR NN NN (fraud) NN » PoINd v o5 “vitiates everything.”

PN 1IN VAVYNN NP ,92IPNPN VOV I (misrepresentation) NNW ANH TWNND NP
UK 92PN VAV M (deceit) MNINN I DI NYTI ALNPRN NP “.oM»

\9NY KON NWP DTN YW MY TP NNpn 2%.common law fraud 0y 19190 MMNTA
VY AN VAVYNN NAY OVAVNN DN TINN .NIPNN T2 PRY WY 11N NN NOON
95 YV NOPIN NX MNNY T2 MPHINN NNVN HY NNDINN NX DIYWN TWUN NN NN TNYI
- YW PINRND NN NNDNI RN MDA ,0I92) - INNIND DY 2D DINT NNNINNA DY) NPOY
203 2NNN NN Y9¥A YWY 17NN YW NNWY IR NOPN NNIDN TWINT TUN)

HNIYIN TN T

N - VI NN IRV PTI PINRD NN MDD TID? HY INPHN NN M2 IT P9
PN DY INOVDIN->NRNYNN MMM NONDY 72 9992 MVPYN MININ NND - XN PIN YV
YOI NONN DTN NV DY THDI YINIYIN PTN .DTIPN 7792 NPI2N MNINDY MPYNINA

TV DOPVLIPNYT IYAVN PON DXAVIPN DT ODNINND PTD IYTN NN N1NID .OMIVN
PTN OV INYOYN 712 72 .09 DTN NYIN) XN 1910 INXDY NYIAND PN NPdYPpNY 1Y

Y PLIPNY LYV NVOY NNYYN PIND NPPPN DY NI - IMNDT DY PTN,VI92) - INPIIIND
1912287 D37 WX 99997 LOVNRN M YW INNPNY PV NTNWP 1 I 2 nINKY
2991 DY NYNXIN IPON INNDT HYW DYNN DY INDIN MNT DDA DUV 1IN DIvab Nqvnd
NYAP) D) NNNDNIY,NOY MNIIND T IWIIND NI YN ,NNYNIN NNPNN NN NION 1M1
P72 28179 DNYITI PHND NN 22D IMPA DX MOPNL NYDWN ,MMNN TID 22)0 NOOIN
mMHANN PIN NPXPND WP NPLINDI NITIPI NN HY NINPA TMY NYN PONN IININD

12 NNONN YN ,NININDT NPNN NN YMA SYOOYN PINN IDI55N LAVYNN M NHPPID

.85 mya,137 nwn vy ,Dole Food *™

Cole v. National Cash Credit Association, 156 Y3y mon Weinberger nwi92 PISNN »INY NNINOND 201
YPTHINTH NPDLPIIVONP NNIN DY MHINIY Y Doann IWr ,A. 183 (Del. Ch. 1931)

Trenwick America Litigation Trust v. Ernst & Young, L.L.P.,906 A.2d 168 (Del. Ch. ,5wnb N9 202
.2006)

144 YDA MINN WPYNN SY MIINN DI TN RSN MPINN NIIVPITI NN NNN S¥ N9 91001 2%
2NN NN TN, NANT OY .O0MNVPTHY DN IWUN,132 NIYN DOV0 KA INDNY ,MNDT S MIann pind
12 DX2IPI DIRY MTID PYON TIND XIIPY NDID PIAN IMNDT KW )PHYN LAYNN M .NPPPN NPIN NION2

,136 MYN D0 \Marciano YR .DXWNI-ND PN ON 2D NYIIT NMINM MY YT MYINX DY NMDND POIN TUND
“[Alpproval by fully-informed disinterested directors under section 144(a)(1), or :405ya
disinterested stockholders under section 144(a)(2), permits invocation of the business judgment rule
.and limits judicial review”

MAapYa, 104 NIV 2P0, AMRIINRD JWND INT ,WTNNNT ON PIXNINN DR PTO MDY MPMITNI NMad 204

Holland v. Revenue m1apya ,(12.1.2016) YNIW 13113 /3 %20 3506/13 a7y ; 112 NN 999 Regal (Hastings)
Central Bank of Ecuador v. Conticorp SA (Bahamas) [2015] no15 2y and Customs [2010] UKSC 51
JUKPC 11
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PIN I POVITND OOYNN DT MY . MINDTL Y0OWNN AXNDN NDND MMHNN TID? Y20 Gy NV
.92 ©2171510 DXVNN OY TTINNNDN YD RIN 12 DY ,ONRIY DMPN YVIN

"N Mavn 1.9

PT PO OYNIND OXTN 29D NPTHN NNV NPYNID 92D IWINN DNIY HY NINNININD M T
NN NOYNN NN, PYN 7Y VYN Y9N ,11POYN VIVNT N VAP 1IN /) HMNOWIYY N9an
: N9 MIPOY Y230 PIARN NN DY MM Y20

NN ON NNXMIDN DTN .NIAT OV NN YMYY DOWNIWA NN YDIn
DIV .NNVY P ,NI12NN NAIVY DPYYN NN DD BPYY DXoMINDY NN
772NN MINKAD DIY NN DN DIPHY WY 931D NON PTTN PR NN DIVIN
NINN NN NTIA 90 ,772N2 TI-T-5Y YN NIN NIV NN 172N 51N .NNIVI
S1INY DIPNA I ,NOT TN NOIMINN NIRIND .PTN NN Y NI DNV, 1YY nHOINN
DIYN 12 ¥ TWUNR NN IYAY 2ONNNM NV YN Y57 MNP NN 12N SV
295 mMa»nnn NN IMPNNM NNVIAN NPN NNV 172N 12 MYINN

NYI2 NYAPI PANN N2IN T NIINN IO WL IINIWN PTA NN NN
13 NHN D»PY MV>2 121D DI HYAY NOPPT YW INY AN NI DY % Punw 73 ssvmo
PIV NN MO OIMPY IMYSHND Y1 TN NN NIINN P9 IWN 172NN PaY
TN NYIAND NN DNT PITID VYN 90 ,)POYN VAVNT A . PIN NN ,NNINRD - SMIND
: MOPN) MOLWHL YNIP KINY

NI P PYY TNIO NMVYH 51NN NN DY MHTID> NPND DIVH N NN
MHIN YN DNNNN NYND DXIYNN NN X201 ,NINN DY 2 PYDa .N1aNN N
Y PIN-IND2 DI DY MITVAND TH NPODN MWV NN NN NN ,MINKX MO
DIV DYNY NYY NN RD WIYID DINMIVIAN NPON DN D) ,D29-D3-H5Y .N1WNN
N TO55 195N Y, N3 NN NMOWYD NPTNN MINIY PN T2 D),V D9 P1)
Y099 IV 1Y NPNY D1 IN D W DNAY ,DMIDDNA IWPNND NYIN KDY 1IN DIVY
19 .07°9Y PNY PINID ININNDY NN DY DY NN, TN NPNY WYY IN,TINN
NI NPOWN OR,NINYN NN TNYD DOV PRY DT PNIPYI MPATH XD NOYNIN
Aberdeen Railway Co. v. Blakie Brothers: (1854). 2 ,7....nmn->nY2 1N nn
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NN NNIYNA VYN POVIN NP PV VawNN ™A . Litwin v. Allen, 25 N.Y.S.2d 667, 677-678 (1940) w1 2
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The directors are bound by all those rules of conscientious fairness, morality, and honesty in
purpose which the law imposes as the guides for those who are under the fiduciary obligations
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MO 0 Yy AN Mills n557 DY 790 MHOIPA LIVNN NP2 PAID WX, MMNN TD> DY

73 YN NYINL OINKDN VAVNN N2 DY PTN PO NN P2 VYWD Mills NN NMoOND

NI T NNDN AN NN Mills 1950 YW 090 M P19 1 0N PN 0w 2 e
: DNNY TY2 DMI2THN D27 PO RIN TPINKRIY IR NOON TINND DY9T NN NN VLN
NN MIPNY DN D) OOMINN DY DN [1HPIR NION DV] MNHRN NIPYN

NIOY ... 1NN N2IVDY 2D DINAY NMHY NT IV D) DIDY NV DINND

N2V 27 OINAY : 1IN NT NN .NTIOINTIVIRY D27 DMIPNA NIN 97N NMDINY

NINN OHY HY DITNNN DIDIVIND NIIYHIA TIND NNNINNY : I DT 71NN

% nmana

MNN MOMNNN HHIY 11 W1 95311 MHINN TIDMA D NIYV1A DAYANNY 1N , OOV

Y 92¥2 12 MOND 7N VAR OIN DY MY NNWID 295 IUR DN (fair dealing rule)

and responsibilities. They are held, in official action, to the extreme measure of candor,
unselfishness, and good faith. Those principles are rigid, essential, and salutary.

It is clear that a director owes loyalty and allegiance to the company - a loyalty that is
undivided and an allegiance that is influenced in action by no consideration other than the
welfare of the corporation. Any adverse interest of a director will be subjected to a scrutiny
rigid and uncompromising. He may not profit at the expense of his corporation and in conflict
with its rights; he may not for personal gain divert unto himself the opportunities which in
equity and fairness belong to his corporation. He is required to use his independent judgment.
In the discharge of his duties a director must, of course, act honestly and in good faith, but that
is not enough. He must also exercise some degree of skill and prudence and diligence.

.46 DY DOY0 INT LVXND NVIP PIYA VIVNN NIV DT .46 NN YD  Meinhard WA 21
Mills v. Mills (1938) 60 C.L.R. 150 1 **

NN 9N ,(1978) 288 281 (2)25 779 B7Ya MYPYNY N3N INPID 0 X /3 7Y NPI9N 667/76 Ny N 22
DAY 4682/92 XY ; 119 1T LNV 29N ,(1984) 442,425 (2)ND 779 PINA /3 17¥3 DNV 2.3 132/81 Ny ;1192
SR VW a1 ,(2000) 271 ,252 (5173 77719 1A7¥3 YOIV H%2 73 IYY

(1976) 233 (119w 079 1B7¥a 1AP9 79 /3 37ya MYPWNY 173N ORPIA SN 3788/75 (N71) 97 w2
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